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I. INTRODUCTION:  CERMI, AN INDEPENDENT ORGANISATION TO MONITOR THE APPLICATION OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 

In September 2009 the Government of Spain appointed CERMI as the independent monitoring body to promote, protect and oversee the application of the Convention, in compliance with article 33.2 of the International Treaty.    

For the second consecutive year, and this year as an independent monitoring body, CERMI has drafted the Report on Human Rights and Disability, in order to analyse how the rights and principles included in the United Nations’ International Convention on Human Rights of Persons with Disabilities (hereinafter CRPD) are being applied and respected.  Practices and attitudes which are in clear conflict with the Treaty are recorded and documented throughout this document  with the intention of condemning these situations and calling the attention of the public authorities to take responsibility for respecting, protecting and promoting the rights of persons with disabilities.    

One of the fundamental aims of CERMI, as the entity which represents organized disability in Spain, with more than 5,500 associations and bodies of persons with disabilities and their families, is to defend the rights of this social group, who in this country number over four million people and who, with their families, amount to around ten million citizens.   In our attempt to achieve this aim, we have become aware of situations which constitute a violation of the rights of people with disabilities; rights which are firmly set in the Spanish Constitution (CE) and in the CRPD itself.  In drafting this report we intend to expose these violations in order to learn how to eliminate them and restore the rights of a sector of the population who are experiencing citizenship deficit. 

We have used different sources of information, principally: queries and complaints received by CERMI itself as an independent monitoring organisation, actions undertaken in the course of the entity’s usual work, our organisation’s various collaborators and news published in the press which has instigated research on the part of CERMI.

An analysis was made by article in order to systematise the information for the report cards which the United Nations requires of the States, which includes information in relation to:

· Violations: as individual cases, not all those received but those which are the most striking or which serve as examples of violations or actions undertaken by CERMI.

· Positive action: cases of especially significant good practice.

· Court rulings by Spanish legal authorities: which interpret or apply the CRPD.

II. ANALYSIS OF THE CONVENTION BY ARTICLE 

With regard to compliance with the principles and contents of the CRPD covered in articles 1 to 4.

The concept of disability in Spanish legislation. As already mentioned in the Report on Human Rights and Disability Spain 2008, hereinafter, Report 2008, the protection of persons with disabilities in our country only applies to individuals who have obtained an administrative certificate vouching for a degree of disability above 33 percent.  This not only excludes certain people whose vulnerable situation is not protected by the applicable laws, levels of disability under 33 % or situations of disability caused by permanent impairments which have not been adequately assessed, it also restricts legitimate anti-discriminatory action to the existence of an administrative certificate.   An example of people with disabilities who have no access to positive action, as they have failed to meet the minimum level of disability required for official administrative recognition, are people of limited intelligence, who are systematically excluded from the disability protection system yet require intensive support to guarantee their social inclusion. CERMI condemns this specific situation and has asked for legislative measures to legally bring people with limited intelligence onto an equal basis with people with disabilities.

With regard to the assessment criteria for disability situations in our country, we are currently starting a process of review of the instrument in order to adapt it to the social model and functioning established in the CRPD, in line in turn, with the World Health Organisation’s International Classification of the Functioning of Disability.  

On the date of closing this report the Government expressed their intention to amend anti-discriminatory legislation
 to extend protection against discrimination in accordance with the CRPD.  CERMI considers this announcement a positive move, but demands that it be brought into effect as soon as possible, because in the meanwhile, there is conflict with the CRPD.  

	PROPOSALS FOR IMPROVEMENT

It is important to take into account the situation of those persons who, although they have a permanent impairment and obvious difficulty in accessing and exercising their rights (this is seen clearly with regard to the right to work, or to education, with the consequences that this entails), are excluded from social protection and access to social or financial facilities as they do not meet the requirements of the administrative concept which enables access to these measures.  In this regard, CERMI has already proposed that these particularly vulnerable groups who find themselves neglected by the law (people with limited intelligence, as mentioned above) should receive administrative recognition, and that the situations of the greatest vulnerability need to be identified by the Spanish State in this regard and the necessary measures need to be adopted.   

  


Reasonable accommodations. Reasonable accommodation as an exceptional measure for universal accessibility to the enjoyment of a right is an important tool at the disposal of persons requiring adaptations or individualised modifications in order to achieve equal opportunities.   The concept of reasonable accommodation has a complex legal configuration as it includes indeterminate legal concepts ranging from the identification itself of what is understood as an “accommodation measure” to determining whether it is “reasonable”, for which the suitability or proportionality of the burden, amongst other things, needs to be assessed.  In this regard, all the indications are that experience and analysis of specific situations should be used to shape the breadth and scope of the concept, which will offer greater legal security to those people wishing to make use of this measure.
	PROPOSALS FOR IMPROVEMENTS

The use of this measure is not very extensive and frequent problems and conflict in its application are reported to us in the area of education and employment, for example.  We consider that it is appropriate here to propose to the public authorities that, on the one hand, the regulatory framework should be reviewed and improved so that the application of “reasonable accommodation” is allowed providing it is appropriate, and on the other, that information campaigns should be undertaken on “reasonable accommodations” as a measure to prevent discrimination aimed at people with disabilities and society in general, in particular employers, public administration and education system professionals.     




VIOLATION 2 (Rejection of Reasonable Accommodations)

The public administration refuses to adapt an examination for a person with a disability.  In an examination for the Higher Corps of Civil Servants a person with a hearing disability asked for one of the tests to be adapted so that it could be sat in writing. The board refused this reasonable accommodation on two occasions as they considered it to be “modifying the examination”. 

Subsequently, this person took the examination to the Corps of Property Registrars, and requested the oral examination to be adapted to a written format, and once again, the board refused, basing their response on the lack of legal regulation for this type of modification as reasonable accommodation (allowing extra time is allowed as reasonable accommodation).  They considered that this would constitute a modification which is not included under the concept of reasonable accommodation.  

The candidate made a complaint to the Specialized Permanent Office of the National Disability Council (hereinafter OPE), who decided that the written adaptation of the examination is necessary in the case of a foreign language test (English).  However, they do not consider reasonable accommodation “substituting oral examinations for written in the specific subjects of the civil service entrance examination … in accordance with current legislation the principles of merit and ability should be met, and therefore a deaf person who is a graduate, should go through the selection process by undertaking an oral test like the other candidates, in order to comply with said principles, and as a result the candidate will be accredited as having the ability to hold a position in the Higher Corps of Public Administration”.

CERMI disagrees with the response from OPE:  firstly, because they refuse to adapt the examination to a written format for part of the tests, this adaptation being  reasonable accommodation  requested and justified by the needs of the person and which would place the applicant on an equal basis to other candidates with no hearing disabilities, and secondly, because OPE’s response would generally impede a person with no speech from accessing Public Administration corps and this goes against the principles and precepts of the Convention itself. 

Requiring persons with a hearing impairment to sit “an oral test like the other civil service entrance examination candidates” with no hearing impairment, and dispensing with the necessary adaptations clearly places them in a less favourable position and therefore constitutes discrimination against them. 

Notwithstanding the accreditation of the merits and abilities to hold the position, and not considering the ability to speak an essential requirement to joining the Higher Corps of Public Administration, in the light of the Convention sign language or any other alternative or augmentative form of communication (Art 2) should be respected and recognised;  in this regard, not only the adaptation of an oral examination to a written examination, but also sitting the selection test in sign language or sitting the examinations with the augmentative or alternative communication means or formats needed to place the person on an equal basis with others, could be considered reasonable accommodation.  
CRPD RULING Art. 2 (4)

La Audiencia Nacional (National High Court) – a Spanish domestic court – applies the Convention and the concept of reasonable accommodation in a ruling on 2 November 2009.  The Chamber for Administrative Litigation of the National High Court passed a ruling in favour of a university student with a disability who had requested an adjustment to the Ministry of Education’s grant award criteria.    The Chamber Judge, D. José Luis Terrero Chacón, member of the Justice and Disability Forum, explains in an article written for CERMI, how the Convention was interpreted and applied in this case:

“The legal application of the Convention to our national law should be based on two constitutional assumptions: 

The first, in relation to article 96 of the Constitution, with regard to the  Convention, after its official publication in Spain it forms part of our internal legal order; and in accordance with article 1.5 of the Civil Code, the regulations contained in international treaties directly apply to Spain once they become part of the internal legal order through publication in full in the Official State Journal.   

And the second, in relation to article 10.2 of the Constitution, according to which the rules in relation to fundamental rights and liberties recognised by the Constitution should be interpreted in accordance with the Universal Declaration on Human Rights and the international treaties and agreements on the same matters which have been ratified by Spain.  Thus, the fundamental rights and liberties of persons with disabilities which are recognised under our Constitution should henceforth be interpreted in accordance with the principles and rights recognised in the Convention.    

Based on the aforementioned premises, we should remember that the Convention defines discrimination on the grounds of disability in its second article, as any distinction, exclusion or restriction on the basis of disability which has the purpose or

effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.  It includes all forms of discrimination, including the denial of reasonable accommodation.

On the same precept the Convention defines reasonable accommodation as “the necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms”. 

Therefore, on the basis of the aforementioned assumptions, we can contend that national courts should interpret internal rules bringing into effect the reasonable accommodations which are necessary or fair, in each case, in order to ensure the rights of persons with disabilities recognised under the Convention, filling the gaps in our legal order without it being essential, for the effective application of the Convention, for the legislator to specifically regulate the necessary accommodations in each area in order to avoid discrimination on the grounds of disability. 

This is the criterion upheld by the Chamber for Administrative Litigation of the National High Court in their ruling of 2 November 2009, in which a person with a disability is exonerated from the academic requirements set in the  internal rules for the awarding of grants.

In the aforementioned legal precedent, the appellant contested a resolution of the General Directorate of Territorial Co-operation and High Inspection of the Ministry of Education and Science, who denied him a grant to study Law because, in the previous academic year he had received an average mark and had passed a number of subjects at a lower grade than that required in the call for application as a condition for being awarded the grant.

The Court, directly applying the Convention on the Rights of Persons with Disabilities, considers that not demanding of the appellant the aforementioned academic requirements in order to obtain the grant, constitutes “reasonable accommodation” which should be made to the general rules regulating the right to a grant, in view of the severe neurological disability which disqualified the appellant from following the ordinary academic system and from meeting the academic requirements demanded of the other students as a condition for the awarding of a grant.

The ruling considers that the Convention’s coming into effect obviously entails the adaptation of Spanish legislation to the international instrument in everything which contravenes it, but it also immediately allows the courts to interpret current legislation in line with the Convention, filling the gaps in our legal system with the text itself of the international treaty to ensure the rights recognised in the international treaty for persons with disabilities.   

Thus, the legal ruling of the National High Court concludes that exonerating certain persons with disabilities from the requirement under the legislation relative to the call for applications for a grant, specifically in the particular which establishes gaining an average score of five and failing to pass no more than one subject as the requirement for the right to the grant, despite this being an exception which is not expressly covered in the aforementioned legislation, could be considered a reasonable accommodation to the aforementioned regulation which ensures that persons with disabilities are not discriminated against in exercising their right to access to education.“

It is necessary to effectively organise the participation of special interest groups of persons with disabilities in the development and assessment bodies of Act 39/2006, of 14 November 2006, on the promotion of personal autonomy and care for dependent persons (Ley 39/2006, de 14 de noviembre de 2006, de promoción de la autonomía personal y atención a las personas en situación de dependencia).  The objective of Act 39/2006 is to generate a system to promote personal autonomy for dependent people.  It takes the social fabric of disability into account, therefore, yet there is not a sufficient level of participation in the design, development, and application and monitoring of the system. The principles of the CRPD in this regard make the organisation of a participation space essential, especially at a regional level in the Autonomous Communities (regional powers).

PROPOSAL FOR IMPROVEMENT   

The Autonomous Communities, within their framework of powers should make legislative provisions aimed at the creation of agencies from scratch at a regional level in which persons with disabilities and their families are represented, which are conferred with system advisory functions within the scope of each Autonomous Community, or modify the necessary legislative rulings to broaden the powers of the advisory agencies already in existence. 
 

Article 5 – Equality and non-discrimination

Equality before the law and the right to non-discrimination are the rights of every citizen under our Spanish Constitution (Art.14 SC).

The protection of fundamental rights is covered and ensured by the right to effective legal protection (Art.53.2), by means of preferential and summary procedure and specific appeal to the Constitutional Court, called individual appeal for protection. (Art. 53.2). 

Act 51/2003, of 2 December, on equal opportunities, non-discrimination and universal accessibility for persons with disabilities  (La Ley 51/2003, de 2 de diciembre, de igualdad de oportunidades, no discriminación y accesibilidad universal de las personas con discapacidad) (LIONDAU) also establishes  an administrative system of infractions and sanctions (recorded in Act 49/2007, of 26 December, establishing the regime of infractions and sanctions in matters of equal opportunities, non-discrimination and universal accessibility for persons with disabilities) aimed at preventing direct and indirect discrimination on the grounds of disability. 

	PROPOSALS FOR IMPROVEMENT

Despite the guarantees which exist in the Spanish legal order, protection is not entirely effective and is even less so in dealing with the violation of fundamental rights.  The following are considered problems:

1. With regard to the legal protection of fundamental rights, principally within the scope of administrative and civil litigation, the processes need to be expedited or immediate protection measures established (for example, similar to injunction proceedings).  The slowness of the procedures occasionally causes irreparable damage – this happens frequently in cases of the violation of the right to an inclusive education which shall be analysed at length in the section on Article 24 of the CRPD-.  

2. With the Spanish State’s system of distribution of powers, the lack of regional development of the regime of infractions and sanctions covered by LIONDAU invalidates this protection system when the infraction is committed on a regional level.  The National Disability Council as the coordinating agency for implementation of the CRPD should drive the development of the infractions’ system in the Autonomous Communities.




RULING 5

On 30 April 2009 the European Court of Human Rights passed the first ruling referring to the CRPD.

This was the ruling on the Glor v. Switzerland case (nº 13444/04) in which Sven Glor, a Swedish citizen born in 1978 and a lorry driver by profession, was declared unfit for military service in 1997, as he had diabetes, despite his interest in doing it.  Notwithstanding, on 9 August 2001 Sven was ordered to pay the 477€ fine charged to anyone who fails to do their military service.   In September of that year the Federal Tax Administration recommended an additional examination to determine whether the appellant had “a serious disability” i.e., the 40% level of disability required in order to avoid paying this fine: several medical reports indicated that Sven’s degree of disability was less.  Neither was the appellant able to undertake the alternative non-military programme reserved for conscientious objectors. 

Given these facts, the Court made a firm ruling unanimously establishing that there had been a violation of Art. 14 of the European Convention of Human Rights on the prohibition of discrimination, indicating that disability is included within the concept “or any other situation” and linking it with Article 8 (on respect of private and family life) of the same Convention.  Similarly the ruling refers to the United Nations Convention on the Rights of Persons with Disabilities as a benchmark legal framework. 

The Court also declared the restriction to the States’ ability to treat persons with disabilities differently, when, as was the case, making reasonable accommodations might eliminate this difference.  The courts suggests that people in Sven’s circumstances should be offered alternative ways of undertaking military service which require less physical effort and which are compatible with their limitations, or to undertake an alternative non-military programme even though they are not conscientious objectors. 

Other noteworthy points in the ruling were the treatment given to discrimination on the grounds of disability, where the limit of the degree of disability cannot be considered a basic argument anymore, this is also included in the CRPD, and the inclusion of diabetes in the concept of disability. 

Article 6 – Women with disabilities.

Women with disabilities should receive specific and transversal consideration under public policies to promote access and enjoyment of their rights and prevent any violations.  They are a most vulnerable sector of the population and receive less consideration under policies for persons with disability.  We have data which demonstrate this reality
: 

· Women with disabilities constitute 58% of the total number of people with disabilities in Spain.  
· 74.79% of women with disabilities have had no education or have only had primary education. Illiteracy affects 6.74% of women with disabilities, compared to 3.66% of men.  
· The employment rate amongst women with disabilities is 21.7% less than women globally and less than that of men with disabilities which is 34%.  

· The unemployment rate amongst women with disabilities is 19.70%, compared to 16.20% of women with no disabilities, and 12.80% of men with disabilities.  
· Of the 43.088 people who benefit from measures to promote employment only 12,731 are women.  
· 73.46% of the total of non-contributory pensioners are women, tripling that of men.  
· Women with disabilities hardly participate at all in society’s areas of influence, not even in associations of persons with disabilities and their families.
The situation of women with disabilities needs to be examined in depth and analysed. For instance, the few research studies that exist in Europe mention that 40% of women with disabilities have suffered or are suffering gender-based violence.    The Research Study by Carlos III University on the Impact of the Convention states that “… abuse and violence is evident in the daily life of many women with disabilities: undermining of their wishes, being subjected to ridicule, sterilisation and abortion without their consent, neglecting their care, etc. (…) facts which are repeated, although these situations are difficult to report and this contributes towards keeping a situation which is clearly unfair invisible”.

PROPOSALS FOR IMPROVEMENT

The transversal and specific activation of policies and programmes for women with disabilities should be a priority in the care of people with disabilities, as well as in gender equality policies.  It is necessary to drive the specific Action Plan for Women with Disabilities which was passed on 1 December 2006 by the Council of Ministers of the Government of Spain.  In over three years of application this Action Plan has proved ineffectual due to a lack of political drive on the part of the Government, and there has been an almost complete failure to enforce it.  

Article 7 – Children with disabilities

The content of this article makes it a provision which the States Parties must consider in protecting and developing each fundamental right.  The rights to an inclusive education and health and rehabilitation are particularly important, although not exclusive, in the achievement of the full development of children with disabilities, in terms of early care and the promotion of autonomy.  

Furthermore, as fundamental rights are inherent to people with no distinction on the grounds of age, a development space for these rights must be ensured for children with disabilities, and guarantees as to their being respected and protected against violations by third parties.    

The creation of a development space for children with disabilities should start with early care and education.  Appropriately diagnosing impairments would enable a suitable comprehensive action plan.  

In this regard, there is a substantive shortfall in public policies, especially, in the care of children up to the age of six; the late identification of impairments, the lack of available resources and the poor coordination of public administrations – social, health, education and other services – hinder and jeopardise children with disabilities enjoying their rights. Moreover, the majority of these children are being cared for by parents’ associations, frequently with no support from the public administrations.  

	PROPOSAL FOR IMPROVEMENT

The care of children with disabilities should be improved from birth to the age of six.  Early intervention and care will affect their development on an equal basis with others.  However care at these ages is lacking, especially up to the age of three. Protecting the rights of children with disabilities requires the development of coordinated public policies with sufficient resources to ensure integral, coordinated care appropriate for their needs in health, psychosocial and education areas.  Similarly, there is very marked inequality in care depending on the region in which they live. 

Moreover, it is essential that specific measures are included in all care policies for minors to ensure that actions deployed reach children with disabilities as effectively and on an equal basis.




VIOLATIONS 7

The Ombudsman has detected irregularities and deficiencies in residential centres caring for children with behavioural problems.  In 2009 the Ombudsman presented a case report to the Spanish Parliament on “Centres for the protection of minors with behavioural disorders and experiencing social difficulty”. This Human Rights’ institution confirmed that rights were being violated and the ineffectiveness of this type of resource, which led to the formulation of the appropriate recommendations.

Article 8 – Awareness raising

VIOLATIONS 8

A police office places a person with disabilities in a humiliating position due to the inaccessibility of the public road. A person with disabilities complained to CERMI about the humiliating treatment and the harassment he received at the hands of a municipal police officer when he tried to get around some works which were obstructing his path. The situation could constitute an abuse of authority and humiliation offence, but the professionals’ lack of awareness must be highlighted which could lead to discrimination which is an affront to the dignity of persons with disabilities.

The victim of this situation was travelling in an electric wheelchair and as the pavement was not accessible due to road works, he was obliged to move down onto the road.  He was accompanied by her five-year-old daughter whom he picked up and carried on his knees on the road until he had negotiated the works which were obstructing pedestrians on the pavement.   Two municipal police offices who witnessed this event, reproached him, and managed to intimidate him, for travelling on the road, engaging in disrespectful remarks and absurd reasoning such as “it isn’t our fault if the road is inaccessible but it is illegal for you to travel on the road with the child”, “if you are not able to look after the child you should be accompanied by a third person”. After an unpleasant argument, witnessed by the five-year-old child, they asked him for a document proving his identity and made serious threats saying that they would inform the Child Protection Services in Madrid of the events.

This situation, which was an affront to the person’s dignity, demonstrates the lack of awareness of the two police officers, who rather than watching out for the rights of citizens to move freely and safely using an accessible route, behaved disproportionately and made value judgements which were loaded with prejudice against the principles of the Convention. 

Article 9 - Accessibility

VIOLATIONS 9

The provisions and standards regulating accessibility continue to be breached with impunity. As already condemned in Spain Report 2008, the legislation and regulation on accessibility continues to be breached on many occasions without sanction.  CERMI condemned several breaches of accessibility standards in buildings in 2009 (new buildings, in public and private buildings open to the public), and the poor accessibility of web pages which are obliged by law to ensure access to information.  

· The lack of accessibility of the central office of the Ministry for Territorial Policy of the Government of Spain, and the headquarters of the State Rental Society and the State Land Institute was also condemned; these latter bodies belong to the Ministry of Housing. In addition, more than twenty premises and establishments which are open to the public were reported for possible non-compliance to the Council for the Promotion of Accesssibility and the Removal of Barriers of the Community of Madrid,  the majority newly built and located in Madrid, amongst which were: The Teatros del Canal in the Community of Madrid, Centro Superior de la Edificación of the European University of Madrid, the Hotel Room Mate Laura and the Hotel Ada Palace; the shops Louis Vuitton on Ortega y Gasset, Zara on Carretas, Salvador Bachiller on Alcalá, Bershka on Conde de Peñalver, Gant on Puigcerdá, Nespresso and Lacoste on the Gran Vía, the  Courts of the First Instance number 53-64, María de Molina, the official premises on Montera of the Central District Municipal Police Department, the restaurants Delina’s on Génova, Caffe Romano on Ayala, El Gran Barril on Goya, Asador Frontón on Velázquez and Café Faborit on Plaza de las Cortes.
· CERMI Community of Madrid condemned the Technical Direction of the Madrid Metropolitano for not respecting the necessary accessibility conditions, such as the absence of markings for people with visual difficulties on the edges of the steps on the staircase, Braille signage or guiding paving.  

Public money is used to fund public works and spaces which are discriminating against persons with disabilities. State CERMI approached the Third Vicepresident of the Government of Spain and the Ministry for Territorial Policy and the Government Delegate in the Community of Madrid, to request the halting of state funding to the City Council of Madrid under the Government of Spain’s Plan E, for the promotion of activities, such as the Recoletos-Prado axis, which fail to comply with basic standards of accessibility for persons with disabilities.  

It is regrettable that the improvement works carried out during 2009 seriously failed to comply with the mandatory accessibility criteria, even more so as they are funded from the public purse.  These works which were carried out by Madrid City Council have made the level of accessibility of this urban space worse – dropped kerbs, itineraries, street furniture, etc.- clearly contravening the current standards for accessibility and the removal of barriers which are applicable in Madrid.    

The failure to comply with accessibility conditions is frequently the cause of many of the cases of discrimination that we are aware of in CERMI. During 2009 CERMI intervened in a total of 78 cases involving failures to comply with regulations on accessibility, this figure includes legal action undertaken by CERMI and situations of individuals who have approached CERMI for assistance, a total of 58 complaints - which is almost 30% of the total inquiries received in 2009 (207).

In 2009 the Confederation of Persons with Physical and Organic Disabilities of the Community of Valencia (COCEMFE CV) reported the situation of a five-year-old girl with a disability and restricted mobility who lives on the fifth floor of a building without a lift and who “when in her wheelchair has to remain shut in at home or has to live, for certain periods of time, in the home of a family member who has better accessibility conditions". The regional government of Valencia was asked to intervene via the Council for Social Welfare to solve this child’s situation and “enable her to live a normal life which would facilitate her social integration”.  Over 80 percent of the inquiries received refer to the lack of accessibility in buildings where people live and those affected often find that not only are technical solutions complex, “they encounter outright rejection from some neighbours which impedes a consensus being reached”. 

	DENUNCIATION

It is necessary for the Public Administrations to commit to the advancement and enforcement of compliance with the laws on matters of accessibility for persons with disabilities.  The existence of legal obligations generates a subjective right with which any failure to comply should be sanctioned.  In the light of the Convention and LIONDAU, a failure to observe accessibility conditions could lead to discrimination on the grounds of disability when it hinders the exercising of a fundamental right.  Rigorous action should be taken against violations of accessibility regulations and appropriate sanction made in order to guarantee the equality of opportunities declared in the Convention.   

By passing the LIONDAU the Government committed itself to approving a ruling on basic conditions of accessibility and non-discrimination for persons with disabilities to access and use the goods and services available to the public.  The deadline for approving this ruling expired in 2005 and this provision has still not been approved.  At present in Spain, the right of persons with disabilities to access the goods and services available to the public is not covered under law and therefore it is urgent that the Government of Spain completes the statutory development of LIONFAU and approves the ruling on access to goods and services.    

As already recorded in Spain Report 2008 it is necessary to adapt the accessibility regulations of the Autonomous Communities to the concept of universal accessibility and design for all, as measures against discrimination on the grounds of disability.  Preventive measures should be adopted for the rules to be complied with, for example by their being included in the project as a condition for the awarding of licence for building works or activity. 




Article 10 – Right to life
This article reaffirms the inherent right to life of persons with disabilities on an equal basis with others.

VIOLATIONS 10

New current Spanish legislation upholds eugenic abortion, discriminatory on the grounds of disability. In 2009 the Spanish Government started a process of reform of the regulation on the voluntary termination of pregnancy or abortion aimed at establishing a regulation of time limits, but without completely repealing the regulation on situations or cases, traditional in Spain.  At the start of this legal reform, the social sector for disability represented by CERMI drew attention to the absolute necessity of removing eugenic abortion from Spanish legislation, allowed since 1985, as contravening the Convention and infringing the principle of equality of treatment on the grounds of disability, and based on the prejudice that the life of a human being with a disability is less valid and therefore less worthy of protection than the life of a human being with no disability. The position of organised disability in this matter is expressed in a document which was published and distributed in spring 2009
, amongst the Government, Parliament, the political powers, the media and civil society, alerting them to the fact that any regulation on abortion may not incur discrimination on the grounds of disability.  

The new Act, approved in March 2010 as Organic Act 2/2010, of 3 March (Ley Orgánica 2/2010, de 3 de marzo), on sexual and reproductive health and the voluntary termination of pregnancy contains regulation which is clearly discriminatory on grounds of disability, allowing longer time limits for terminating the pregnancy when the foetus might have a disability. 

Recent Spanish legislation on the termination of pregnancy continues to uphold eugenic abortion, which contravenes the International Convention on the Rights of Persons with Disabilities, signed and ratified by Spain. 

Maintaining this position on abortion, which is practised on the grounds of a disability in the foetus, is unequal treatment on the grounds of disability, which is expressly forbidden by the UN Convention as it constitutes discrimination.

It is the opinion of CERMI, strictly following the mandates of the Convention, that disability never constitutes relevant grounds for allowing or establishing unequal treatment contrary to the rights of persons with disabilities.

Spanish legislation on the termination of pregnancy states that up until the fourteenth week of gestation the decision to abort is not linked to the prior confirmation of any situation, it is a free decision.  From this week, and up until the twenty-second week, the decision to terminate a pregnancy is not free and is only allowed under certain conditions (“medical reasons”), one of which is the presence of serious disability (“the risk of serious anomalies” in the terminology of the law) in the foetus. 

This special treatment linked to disability is precisely the discriminatory element which is upheld by the new Spanish legislation and therefore, in the opinion of CERMI, it contravenes the international Treaty which protects the rights of persons with disabilities.

CERMI specifically broached this question in their report to the United Nations’ agency in charge of overseeing compliance of the Convention by the States Parties, Spain being one of them, and we request the Monitoring Committee to clearly determine whether upholding eugenic abortion is compatible or otherwise with the international Treaty, if it contravenes it, they should urge Spain to adapt her laws to the Convention.  

DENUNCIATION

CERMI, as an organised social disability movement, have stated that, in accordance with the CRPD, this regulation is discriminatory and contravenes the principles, values and provisions of our legal order as it upholds eugenic abortion which entails unfavourable treatment on the grounds of disability.  In the light of this violation, the intervention of the Ombudsman has been requested, with the power to appeal the incompatibility of this legal regulation with the legal order before the Constitutional Court.

Article 11 – Situations of risk and humanitarian emergencies

PROPOSALS FOR IMPROVEMENT

The provisions regulating situations of risk and humanitarian emergencies should be reviewed in the light of the Convention to establish action protocols for the care of persons with disabilities in general
.  We have witnessed some recent natural catastrophes in the world and the absence of alternative and augmentative communication systems, signed language or Braille, for the communication of emergency messages for persons with disabilities.  In order to avoid this type of situation, legislation should contain specific action protocols to attend to persons with disabilities in all situations covered by this article including situations of armed conflict.   

During the legislative process for amending the Penal Code, CERMI requested that the group of persons with disabilities should be included in the groups protected against genocide. 

Article 12 – Equal recognition before the law
As already stated in Spain Report 2008, the legal order should be adapted to the CRPD in relation to persons with disabilities in the exercise of their rights and their protection under our legal order.  During 2009, and under legal obligation, the Government
  has been working on the drafting of a Bill for the reform of the legislation regulating legal incapacitation procedures, which will be called procedures modifying the capacity to work, to be adapted to the provisions of the International Convention on the Rights of Persons with Disabilities, adopted by the United Nations on 13 December 2006.   On the date of closing this report (May 2010), the Bill had still not been presented. 

PROPOSAL FOR IMPROVEMENT

CERMI has drawn up a basic outline, as an initial proposal, to establish a new procedure for providing support in decision-making in line with the Convention.  This proposal, which is attached to this report as Appendix 1, has been sent to the Justice Ministry for their consideration in the process of amending the procedure currently in force.

Article 13 – Access to justice
Persons with disabilities may not be excluded from access to justice and participation in processes, the accessibility and support needed to exercise this right and duty should be guaranteed.

VIOLATIONS 13

As already outlined in Spain Report 2008, there are incompatibilities between the legal order regulating the participation of persons in the administration of justice and the CRPD.  In this regard, as we have already indicated, the Notarial Regulation (Royal Decree 45/2007, Art. 1 ninety and five), Organic Act 5/1995 (Reglamento del Notariado (Real Decreto 45/2007, Art.1 Noventa y cinco) la Ley Orgánica 5/1995) of the Jury Court is in breach of this right.  
These two provisions are included in the amendments which need to be made to the Report approved by the Council of Ministers for the adaptation of legislation to the Convention.

The lack of provision of means of accessibility to Justice Administration could impede the right to effective legal protection. The courts and other premises should meet the conditions of accessibility which ensure equal opportunities; architectural or communication barriers could infringe the right of access to justice. Justice Administration should have at their disposal the appropriate support and means to remove barriers to access.  As already mentioned in Report Spain 2008 access to justice requires all accessibility problems to be solved in the broadest sense of the word.

A court in the city of Madrid negatively assessed a person with a disability’s use of alternative communication. A defendant in a divorce trial approached CERMI because they felt that they had been discriminated against on the grounds of disability
. During the first instance proceedings, the judge acknowledged that she had a problem communicating with the defendant while confirming that she did understand questions “when interpreted” by a family member.  The use by the defendant of this type of alternative communication received a negative value-judgement in the ruling and contributed to ground the judge’s dismissal of her claims; subsequently the appeal court also dismissed the claims. 

Respecting and recognising the rights of persons with disabilities means guaranteeing accessibility as a right and a tool which places such persons on an equal basis to others;  the fact that the judge negatively assessed this means of communication violates the principles and rights of the Convention itself and in this case, the right to access to justice.  The need is evidenced that justice professionals should receive training in compliance with article 13.2. 

	PROPOSAL FOR IMPROVEMENT

In compliance with the CRPD and in order to ensure the correct application and interpretation of its principles, it is necessary to insist on training and awareness- raising for Justice Administration professionals on the rights of persons with disabilities. 


Article 14 – Freedom and security of person
VIOLATIONS 14

The lack of care and appropriate provision in the treatment of mental health is putting the freedom and security of persons with psychosocial disabilities at risk.  As already outlined in Report Spain 2008, forced internment is incompatible with the CRPD as a resource for achieving the inclusion of persons with psychosocial disabilities.   

The lack of appropriate specific resources leads to a person with autism leaving a normalised life to be placed under a restrictive regime in a health-care centre.
 A young man with autism, who attended a state-assisted private Autism Association education centre specifically for pupils with autism, needed to be admitted permanently because his family could no longer look after him.  The regional Administration admitted the person to a public residential centre for people with disabilities in the Community which was located in a different city to his usual residence (225 km away).   He received no specific care in this centre and they had no specialist teaching staff.  The young man with autism started to present with behavioural problems, and after about six to seven months he was transferred to a psychiatric centre because they did not accept people with behavioural problems in the previous centre.   The person went from being in a situation of inclusion in the community to one of confinement, with severe restrictions to his movement; he received high doses of medication and was isolated for the majority of the time. The Autism Association reported the case to the regional institution which was the equivalent of the Ombudsman, as they considered that the person with autism was not able to defend himself and his rights were being seriously violated.  The example of this person caused alarm to families as there is no specific permanent care resource for people with autism in the Autonomous Community.  Despite the fact that when the case was settled, at the end of 2006, the corresponding Ministry decided in favour of admitting the person to a centre specialising in the care of autism and promised to complete the necessary arrangements, to date the young man continues in the psychiatric centre because there are no vacancies for permanent care.

Forced internment cannot be a care measure for persons with disabilities. The deprivation of an individual’s freedom and their forced confinement in an institution of whatever type cannot be for health reasons.  Forced internments contravene the CRPD and should no longer be a care resource for persons with disabilities.  

Internment in prison as a security measure can only be where there is criminal risk with no discrimination on the grounds of disability.  

The Organización Médica Colegial (Medical Association) (OMC) stated during the First Conference on Prison Health that “prisons have become a containing unit for psychiatric patients and psychiatric prison centres have no place in our legal order yet, despite this, they continue to exist.  Out of the total number of people imprisoned in our country (currently 76,215 people) between twenty and twenty-five percent have some sort of mental illness and the care of these people should be geared towards achieving improvement to enable them to be reintegrated into society, to which end the same specialist help from our National Health System (SNS) would be required, but the current resources available to these types of patients are proving to be insufficient”. 
	PROPOSAL FOR IMPROVEMENT

The Spanish Confederation of Families and Persons with Mental Diseases, FEAFES, a member of CERMI, made a proposal for therapeutic intervention based on the principles of integral care for people with mental illness and their families who have special difficulties and needs, in line with the principles of action adopted under the Mental Health Strategy. It is advocated that each person diagnosed with a mental illness should be guaranteed appropriate integral treatment, i.e., treatment which covers all the necessary therapeutic measures, recognising and restoring the community mental health centre/unit as the basic structure for care.  This community mental health centre/unit should have a multidisciplinary team to ensure the necessary continuity of care, from the perspective of accessibility and adaptation of the needs of each person, home care and assertive treatment.  This would prevent any possibility of involuntary clinic treatment and would avoid internment as a reactive measure for acute episodes.




Article 15 – Freedom from torture or cruel, inhuman or degrading treatment or punishment and Article 16 – Freedom from exploitation, violence and abuse
Articles 15 and 16 of the Convention are to protect persons with disabilities from any form of violence, exploitation or abuse, both inside and outside the home. 
VIOLATIONS 15 AND 16

Fundamental rights are being infringed in residential centres. In Spain Report 2008 we already mentioned the need to reinforce the fundamental rights of institutionalised persons with disabilities, by means of specific regulation. The Ombudsman has already given evidence of the existence of practices which infringed the fundamental rights of persons with disabilities in public homes.  This gave rise to Recommendation 125/2007, of 15 November, on the need to give appropriate instructions to suppress the current practice in the centre for the disabled in Pozoblanco, and where applicable in other centres, of preventing or restricting visits and communication by telephone or post at the discretion of the care workers.  This research study did not look at the monitoring of private residential centres as this is beyond the remit of the Ombudsman.  

	PROPOSAL FOR IMPROVEMENT

The constitutional and legal rules which protect the rights of these people need to be reinforced, all the more so when they are dependent, by means of express regulation in addition to the civil and constitutional rules.  The latter rules already protect the rights of all people, but, because of their general nature, they do not sufficiently cover the situation of persons who have been admitted, spend the night or spend many hours in a centre.  Moreover, these are vulnerable people who have difficulty making use of the legal protection mechanisms which have been set up for all citizens in general.  It needs to be ensured that institutionalised people can exercise all their rights and the fact that they have been “institutionalised” is no reason to deprive them of their rights, which include: the right to visits and communication and confidentiality, privacy, etc. 

Spain must produce a White Paper on the population with disabilities who are in a situation of institutionalised dependency, to gain knowledge of the initial situation as to how well their fundamental human rights and freedoms are being protected which would also serve as a basis for proposing legislative reforms and establishing policies and positive action measures which would bring an end to segregated and segregating environments and practices and would promote effective, independent living and the right to inclusion in the community, in accordance with Article 19 of the CRPD.  




Article 17 – Protecting the integrity of the person (physical and mental)
Measures which threaten the physical and mental integrity of persons with disabilities are never justifiable and this right must be protected under the same conditions as for other citizens of all ages. 

As already covered in Spain Report 2008, regulation on consent should ensure equal opportunities.  Any practice which puts the physical or mental integrity of persons with disabilities at risk without their express consent and the substitution of consent should this occur is incompatible with the Convention.   

Establishing measures for ensuring accessibility of information and support in decision making is covered in the Agreement adopted by the Council of Ministers on the measures for adapting our legislation to the Convention.

DENUNCIATION  

CERMI calls for an amendment to the Penal Code
 to remove the legalisation of sterilization without the express consent of the interested party when he or she is a person with a disability
.

Article 18 – Liberty of movement and nationality

The article recognises the right of persons with disabilities to liberty of movement and the freedom to choose their residence and nationality.

Article 19 – The right to living independently and being included in the community.
VIOLATIONS 19

The accessibility of community facilities and services in rural areas is insufficient.  The lack of perspective on disability and gender in policies developing the countryside has occasioned a terrible situation for people with disabilities in this environment.  11% of the total rural population in Spain are people with disabilities, three percent more than in the cities.  The lack of provision of accessibility conditions or for the needs of this social group affects their access to rights and basic services such as education, health, leisure or work
. This situation is worse for women and children with disabilities. Official Spanish statistics, for example, show that persons with disabilities who are resident in the countryside receive a lower percentage of rehabilitation treatments (16.2% in the rural environment compared to 22.2% in urban environments, 6 to 64 years of age). 5.1 % of persons with disabilities aged between 6 and 15 in the countryside have received no schooling compared to 2.4% in the towns. Amongst those who have not received schooling, 17.6% state that this is because there is no centre suitable for their needs in their area.
PROPOSAL FOR IMPROVEMENT 

The right to be included in the community requires the adaptation of all services, facilities and support resources so they are accessible for all persons with disabilities on an equal basis to others. Rural development plans should cover the perspective of disability paying particular attention to women and children with disabilities. 

The Act on the Promotion of Personal Autonomy and Care for Dependent Persons requires an approach based on the Convention. The incompatibility of some of the provisions for developing the System for the Autonomy and Care of Dependent Persons (SAAD) has already been condemned in Spain Report 2008. During 2009, three years after the Act came into force, official data show the poor development of the services and facilities promoting personal autonomy which would best contribute towards realising the right to inclusion in the community. On the third anniversary of the setting up of SAAD, CERMI prepared a document of improvement proposals containing all the problems and criteria hindering the effectiveness of this new social protection device.  Amongst other aspects condemned was the lack of care for children with disabilities up to the age of three, the poor or complete lack of development, depending on the Autonomous Community, of services for the promotion of autonomy and the figure of the carer, the exclusion of this means of support in leisure areas, etc. 

	PROPOSALS FOR IMPROVEMENT – Principle conflict between Act 39/2006 (and SAAD) and the CRPD and the need to include new guidelines

SAAD, as a new social protection device, should be an especially relevant tool for the development and application of the CRPD, in order to provide the necessary adjustments and support to place persons with disabilities on an equal basis to others to fully exercise their human rights.

1. The conceptual framework and objectives of SAAD need to be improved and imbued with the social model which understands disability as crystallised in the CRPD, which starts from a conceptual framework of human rights, aimed at capacitating and placing the person on an equal basis to others, for which support is required.

2. The implementation of and compliance with the CRPD on the part of all the Administrations, social agents and citizenry, first require knowledge of it, in this regard it is important that those who are involved with and manage SAAD know the CRPD in depth; it is an obligation of the State Party (Spain in this case) to promote the training of these professionals in accordance with the international Treaty itself.

3. Article 19 of the CRPD, which establishes the right to live independently and be included in the community, has to be at the core guiding each and every development of SAAD in terms of the conceptual framework, care models, the design of services and facilities, user participation and in tertiary sector civic organisations.    

4. The principles and rights established in the Convention which especially affect the area of SAAD and are not now physically included are:

· The users’ freedom of choice and participation in the design of the care they receive.

· The absence or fragility of the devices, facilities and services aimed at effectively promoting independent living and personal autonomy, which should be the benchmark objectives of SAAD, abandoning models of basic care which have now happily been improved on. 

· Accessibility in the broadest sense, including the right to information which the adaptation of SAAD’s communication mechanisms has to guarantee for all users to exercise their right to participation and self-determination, and to guarantee that they know their rights as system users and as citizens on an equal basis to others.

· Special protection for the most vulnerable groups: women and children, minorities, the elderly, which entails non-discrimination on the grounds of age or any other social or personal condition.

· The effective participation of citizens with disabilities, via their representative organisations, by virtue of the principle of civil dialogue, in the design, execution, monitoring and evaluation of policies which promote personal autonomy.

5. As SAAD’s benefits include residential services, the legal protection of institutionalised people needs to be regulated.  In this regard:

· Institutionalised people are more vulnerable to the violation of their rights and this, added to the fact that legislative experience in comparative law and international treaties advise this, makes specific regulation in our country necessary to protect and ensure that institutionalised people enjoy the same rights as any other people who have not been institutionalised.  

6. Evaluation and review of SAAD should take into account certain key issues made obligatory under the CRPD, amongst which are:

· Fostering the services to promote personal autonomy, including the prevention of dependency: it is necessary to develop plans for the prevention of dependency, to create structures for the provision of services covered under the Act and to widely regulate the service to promote personal autonomy.

· In the light of experience of the regional application of the Act in the three years since it came into effect, mechanisms should be set up to ensure equity and no inequality due to the region in which the users live.

· The amounts of financial benefit need to be reviewed and adjusted to reach minimum levels of coverage of the service, and furthermore to guarantee the sustainability of SAAD so that it becomes a real subjective right. In the light of the convention a violation of human rights could be committed when the right to support towards personal autonomy is denied and this is needed to exercise a fundamental right such as the right to education or work for example. 

· The right to live independently and the provision of personal care as a tool towards gaining autonomy and self-determination is expressly covered in the CRPD, and in this regard it is necessary to amend the current restrictive regulation on the provision of personal care to open it up to all kinds of persons (eliminate the restrictions of extent and level, as well as age, which exist at the moment in some Autonomous Communities) and for all types of activities, forming “integral care” (leisure, work, education, etc.).  Regulation of the figure of the carer is also needed, specifically in the work area, including training and qualification.  

· It is proposed that within the framework of the SAAD, necessary and sufficient resources should be created and provided for the development of Independent Living Offices in all the Autonomous Communities, responsible for spreading and disseminating this way of living, managing these types of benefits and monitoring quality and adequacy.   

· The paradigm of the intrinsic value of diversity set by and embodied in the Convention which is the positive valuation of disability should also be included in Act 39/2006, whose aim should be to respect diversity and empower people with support needs and their environment for the full enjoyment of their human rights.


In order to analyse in depth how Act 39/2006 correlates with the CRPD, CERMI has commissioned the Human Rights Institute “Bartolomé de las Casas” of the Carlos III University in Madrid, one of the most prestigious Spanish centres in human rights’ research, to undertake a specific research study on the subject; the findings will be available for the summer of 2010.  

Article 20 – Personal Mobility

The right of persons with disabilities to move freely and as independently as possible requires the removal of obstacles, accessibility and positive action to make environments universally accessible.

VIOLATIONS 20

Persons with reduced mobility are victims of harassment and violent acts because of reserved parking places. We frequently receive reports at CERMI from people who have a designated reserved parking place and have become victims of harassment and acts of violence against their physical integrity with threats, acts of vandalism to their vehicle and even having their cars burnt or put out of use. Some sensitization campaigns have been launched to raise awareness amongst the population who do not have mobility problems, but it would be a good idea if these campaigns were accompanied by better prosecution on the part of the competent authorities. 

Works on the public thoroughfare do not comply with guarantees of accessibility and security for pedestrians with disabilities. Public works projects completely ignore persons with disabilities as they do not respect the conditions which enable the safe transit of these people for the duration of the works or action.  2009 was a period in which there were a great many alteration works to public spaces, streets, pavements, roads, etc., in many Spanish municipalities, amongst other reasons due to the implementation of the Government of Spain’s Plan E, (a public programme of investment into the municipalities in order to reactivate the economy and generate employment). This demonstrates the lack of respect of the right of mobility of persons with disabilities on the part of the public administrations. The inaccessible conditions of the streets and roads have created a real danger to the physical integrity of persons with disabilities, whose right to move and travel freely has been infringed.

The situation is even more unsatisfactory regarding air transport and access to it by passengers with disabilities. Despite the positive aspects brought about by Regulation (EC) nº 1107/2006 of the European Parliament and the Council of 5 July on the rights of persons with disabilities or reduced mobility on air transport, which directly applies to Spain as a member of the European Union, and in particular by the improvement in airport assistance, as care for this type of passenger has been  centralised in the public operator AENA (Spanish Airports and Air Navigation), there are still problems and difficulties, which give rise to complaints, protests and claims from people with disabilities.  The reason for this response is principally because there are still restrictive rules to the admission of passengers with disabilities, the possibility of their not being allowed to board, the insistence that a person with a disability travel accompanied when they fly in an aircraft, the broad margin for airlines to make arbitrary decisions in dealing with these passengers, or in dealing with the support products needed for the personal autonomy of these passengers, amongst other numerous issues.  

PROPOSAL FOR IMPROVEMENT

Projects for works and activities on the public roadways should include the necessary provisions for accessibility to ensure the security of persons with disabilities. 

From an analysis of the complaints and claims received from airline passengers with disabilities, and from experience gained since the European Regulation on the matter has been in force and applied, CERMI presented a situation report
 to the Government of Spain’s Ministry of Development, to be taken in turn to the European Union, containing improvement proposals towards guaranteeing the access of persons with disabilities to air transport with no discrimination, and in conditions of quality and comfort.   Specifically, it is requested that the restrictions hindering certain passengers with disabilities from travelling alone be removed or the necessary measures be adopted to prevent discrimination or financial injury.  In addition, any prohibition or restriction to the ability of persons with disabilities travelling in a group should be removed.

The need is also looked at for community regulations to specifically regulate the way the support products and technical aids of persons with disabilities are dealt with, such as wheelchairs and the like, which if they are damaged, mislaid or lost by the airline are considered simply as baggage, when their function and value are very different.

Article 21 – Freedom of expression and opinion, and access to information
Includes the right to expression and opinion by means of any language or form of communication, including; sign language, Braille, augmentative and alternative communication modes, means and formats and any which enable the exercise of this right on an equal basis to others.  In addition, accessibility and information is demanded.

VIOLATIONS 21

Public and large company websites are still failing to comply with accessibility conditions. During 2009, under the regime of infractions and sanctions set for failing to comply with the LIONDAU, the following websites were denounced for non-compliance with the accessibility obligations for persons with disabilities
: El Corte Inglés, TMB (Transporte Metropolitano de Barcelona) y AGBAR (Aguas de Barcelona). On the date of closing of this report, the Ministry of Health and Social Policy of the Government of Spain have still not resolved these denunciations, which demonstrates how slow Spanish Administration is in penalising actions which violate universal accessibility.  

Article 22 – Respect to privacy
This right implies the right to the protection of information or data relative to the person with the object of protecting their private life, honour and reputation. 

SENTENCES 22

The Chamber for Administrative Litigation of the National High Court (TSJ) of the Community of Valencia considers that the personal privacy of a worker was violated when data regarding his disability were revealed. The Valencian Institute of Finance (IVF) publicly revealed data relating to the incapacity to work of a worker whom they dismissed.  The worker approached the courts to request compensation for the damages caused by this.  The TSJ recognised in their ruling that the IVF had violated his right to personal privacy.  The Chamber, who do not believe that there is any causal link between revealing the personal situation of the dismissed person and his subsequent difficulties in finding work, do recognise that the age of the defendant and his incapacity to work “objectively decrease the capacity for finding work regardless of whether they are made public”. 

Article 23 – Respect for the home and for the family
This article recognises the right of persons with disabilities to belong to and found their own family on an equal basis to others.

VIOLATIONS 23

A judge bases suitability for the legal custody of a minor on the absence of disability. Regrettably legal decisions against a father or mother with a disability are not rare in separation or divorce proceedings, where the legal custody of the children is in question, as they are considered less able to care for the child. In this case the ruling clearly states   “We are talking about the need to assess limitations which are very significant indeed – of the parent with the disability- and compare them to the absence of same in the father…”.  We would also like to highlight that it is precisely the means to support the person with a disability in exercising their rights which empower that person and place them on an equal basis to others, and yet in the ruling the existence of a carer is negatively assessed and is used to argue the mother’s unsuitability.   The verdict does not respect the existence of alternative communication, as demonstrated in the section on Article 13 in this report, amongst other issues. All of this demonstrates the prejudices which consider that a person with a disability, even if they have the means of support to provide them autonomy, does not have the same right as a person without a disability to exercise the functions inherent to a mother or father.  The ruling repeated almost the same arguments on appeal, which shows us that there is a great lack of knowledge and respect, amongst a large part of the Spanish judiciary, for the principles of the Convention.  We do not wish to question the underlying decision of the ruling that considered the father more suitable, but we do have to say that the bases for this decision are clearly discriminatory.    
Parents with disabilities are publicly judged, not only by justice administration, but also by the social services and even society in general, as people who do not have the same right to be fathers or mothers because they are prejudged as not fit (or less fit) to be parents.  This prejudice needs to be combated to prevent this right being violated, proving and respecting the fact that persons with disabilities, if they have the necessary support, can, but above all must, exercise their right to be parents on an equal basis to any man or woman without a disability. 

Article 24 – Education

The Convention proclaims the right to inclusive education for persons with disabilities in all stages of their life. Therefore, regardless of the degree and type of disability, the support and measures should be established to help the person exercise their right on an equal basis to others in mainstream centres of education and training. 

The data provided by the Government of Spain’s Ministry of Education show a 1.2 percent increase in special education pupils which should help us identify the causes which might be reflected in the cases of violation which have reached CERMI during 2009.  

The Administration withdraws public funding from inclusive education projects which were underway and achieving a high level of satisfaction from parents and pupils. There is no official data on public investment in inclusive education, however, during 2009 public funding was withdrawn from the Classroom Support project of the Asociación por Dereito an initiative which was set up by professionals, mothers and fathers of pupils with disabilities to provide suitable support to guarantee the right to an inclusive education. 

In the Community of Madrid, in the locality of Móstoles, lengthy intervention from the special interest group was needed to gain the necessary resources to enable a group of boys and girls with autism spectrum disorders to be schooled after the school they had regularly attended was closed.  In this case a solution was reached with the agreement of the administration to allow these boys and girls to be schooled. 

The right to an inclusive education is being violated especially for boys and girls with certain types of disability or with high support needs. The number of complaints received by CERMI regarding the violation of the right to an inclusive education for boys and girls with disabilities is increasing every year and the exclusive nature of education is being evidenced with regard to certain types of disability which might require more intensive or specific support and relevant teaching training.

Although this Report also wants to draw attention to the absence of support for people with physical or sensory disabilities (the inaccessibility of facilities, the absence of sign language interpreters or alternative and/or augmentative communication systems, et.c). It is the fathers and mothers of boys and girls with intellectual or developmental disabilities who approach CERMI in the greatest numbers with situations that are violating their right to an inclusive education. 

The main reasons, amongst others, are the lack of a binding ruling for fathers and mothers, the line of argument that there is a lack of material and personal resources to provide these boys and girls with sufficient support, the setting up of mixed schooling regimes in special and mainstream centres which gives rise to a very damaging lack of discipline, and the need for routines to improve the performance of the boys and girls, as already condemned in Spain Report 2008.  Some of these cases are:

The lack of resources justifies administrative decisions which refer the pupils to special education centres.  There are frequent cases where, due to an administrative decision, and without the consent of the parents, minors are referred to special education centres permanently or in combination with inclusive education. This sort of decision, which is justified by a lack of appropriate resources for the care of boys and girls in mainstream education centres, is usually very damaging; in many cases the boys and girls are subjected to continuous upheaval, their routines are disrupted as they have to adjust to two different centres, and their development is seriously compromised especially when they have particular disabilities such as autistic spectrum disorder.

Two minors requiring special education have to receive combined education due to a lack of resources. One minor from Castilla-La Mancha and another from Castilla - Leon were obliged to attend two different schools each week because the mainstream education centre did not have the appropriate means of support. 

· In the Castilla- La Mancha case, the parents, who had a report from the special education centre which advised against alternating centres because it would prejudice the minor’s education process, were urged to move their child to the special education centre while they waited for the administrative resolution on the appeal, or otherwise they would have to deal with the legal consequences of failing to school a minor.  The Administration could not allege a lack of resources or support as the reason for moving the minor to a special education system which was neither wanted by the parents nor favourable to the child.    

· In Castilla-Leon, a minor needs to communicate using bimodal communication (with Spanish grammar), as she cannot talk due to a right hemiparesis. She has attended a mainstream school for seven years, but in June 2008, despite the request of the parents that the teaching staff should be trained or trained professionals hired for the needs of their daughter, a regime of combined education was set for her.  The minor, therefore, had to attend a special school for deaf people fifty kilometres away from her town one day a week to learn sign language.  The measure was to be temporary until it was possible to use bimodal communication in the mainstream school.   The last psycho-paediatric report dated 23 November 2009, recommended that the time spent in the special education centre should be progressively increased.  The parents signed stating their disagreement, and expressed in writing that what their daughter needed was exactly the opposite, the mainstream school should be inclusive and the teaching staff working with the girl should learn bimodal communication.

· A boy with Down’s syndrome
.  On moving on from infant to primary education, the education Administration obliged the parents, who wanted “integrated” - not special - education, to relinquish in writing any type of support in the centre of their choice.

· A child with autistic spectrum disorder. As in the above case, moving from infant to primary education, the education Administration obliged the parents who wanted “integrated” - not special - education, to relinquish in writing any type of support in the centre of their choice.

· A young person with Asperger’s syndrome.   She has been attending a Secondary School.  She is sixteen years old.  For her to stay at the school the management require the parents to hire a person to accompany her throughout the school day.  A clear example that the school does not want to support or take responsibility for this pupil who, moreover, does not need such extensive support.

CERMI- Valencian Community - as there have been several cases in this Autonomous Community - condemned the fact that thousands of boys and girls with disabilities have inadequate educational care and a lack of certain resources. The lack of educators, physiotherapists or sign language interpreters for years, despite the fact that the Education Council acknowledges the need for these resources, hinders optimal inclusion in education for these pupils. 

These resources never arrive or are offered in such a way that it is impossible to achieve the purpose for which they are needed, i.e., the inclusion of these boys and girls.  Many educators divide their time in various centres, but these professionals’ timetables are based around the needs of the educator rather than those of the pupils themselves.

On occasion the physiotherapy service takes place in a different centre to the establishment the pupil attends during school hours (with the loss of lesson time that this entails) and accompanied by parents, who have to leave their work for a few hours.  However, the rules dictate that if the service is performed with professionals from other centres it should be mobile and it should be the professional who travels. 

And added to all this is the absence of ramps, specially adapted bathrooms, or interpreters who never arrive and hinder these pupils from integrating with their peers.  Very often, under the argument that the pupil will receive better care, they are sent to a school in a different town ensuring the family that they will receive a transport grant.  However, often the grant fails to arrive, the transport timetable does not fit in with the pupil’s school hours or the pupil has to spend four hours on the bus home.

The situation is yet more deplorable in the secondary schools as the administration is even more reluctant to send staff to these centres and pupils who had received resources at their primary school now no longer do so.

Regrettably, increasing cases are coming to light of obvious violations to the right to an inclusive education
.  The grave damage that this can cause boys and girls with disabilities also affects their autonomy and their exercising many other rights when they become adults.

PROPOSALS FOR IMPROVEMENT

CERMI has prepared a document of proposals aimed at improving and ensuring the right to quality, inclusive education for boys and girls with disabilities which is attached to this Report as Annexe II.  Although overall in Spain, around 80% of pupils with disabilities receive mainstream education, which does denote some effort in the past towards achieving inclusive education paradigms; it is true that this trend is in danger of stagnation, with the serious danger that there will be a backward movement towards segregated forms of education.  Now is the time, using the Convention, to approach this issue again, even in terms of regulation, amending our laws and rules, and launching a plan to reactivate inclusive education which is sufficiently ambitious for Spain to comply with the spirit and the letter of Article 24 of the Convention.

Article 25 – Health

The right to access to health services for persons with disabilities is often infringed with centres and services which lack the necessary accessibility conditions, including communication means and support or the use of sign language.  The opening of a public health clinic in Granada, Andalusia which was specially designed for the care of women with medullar lesions was recently in the news.  

VIOLATION 25

A diabetic person does not receive the same health benefits in the Community of Madrid because they are blind.  A complaint was presented to the Patient Ombudsman of the Community of Madrid by a diabetic person who is totally blind. In order to detect possible conditions he has to perform tests on himself several times a day. As she is completely blind she uses a machine which only works with certain types of strips. This gadget has a voice device which reads the result of the test.  On 7 September 2009 she requested the aforementioned strips, as usual, from the Arroyo Medialegua Health Centre (Madrid), but they told her that they were no longer available.  On the suggestion of the Madrid Health Advice Centre she went to her GP for a prescription, for this prescription to be stamped by the Inspector in order for her to receive them without charge. However, the GP told her that the strips were not amongst the drugs that he was able to prescribe and therefore she had to pay for them from her own pocket.

Here is a de facto situation, therefore, where a person with a disability (blind) has been discriminated against, through a decision by the Health Administration of the Community of Madrid not to provide her with an accessory free of charge, compatible with the device adapted for blind diabetic people to carry out preventive checks for possible conditions as a consequence of their state of health, which would be provided to other citizens.   

This discrimination is forbidden, by the application of Article 14 of the Spanish Constitution, the LIONDAU and the CRPD, as basic standards that must be observed and taken into account.  

PROPOSAL FOR IMPROVEMENT

CERMI have prepared proposals in view of the new state Public Health Act
 which has been announced, which includes a demand, amongst others, for the creation of a real space for social healthcare.  In addition, proposals are being made aimed at adequately meeting the specific needs of persons with disabilities in a public health system, in particular, with regard to the needs of persons with mental illnesses, the right to reproductive health especially for women with disabilities, for rare diseases to be considered a public health issue, or for the regulation of informed consent in accordance with the CRPD.     

Article 26 – Habilitation and rehabilitation

This article sets the measures which allow persons with disabilities to achieve and maintain maximum independence, physical, mental, social and vocational ability and full inclusion and participation in all aspects of life, by means of general habilitation and rehabilitation services and programmes, in the areas of health, employment, education and the social services. 

The social sector of disability has spent many years demanding a reform of the portfolio of ortho-prosthetic services, with a far-reaching and in–depth redesign to increase coverage for many cases. The need to update the National Health System’s ortho-prosthetic catalogue was outlined in Spain Report 2008. In 2009 the Government started a review process which we hope will allow continuous revision and adjustment to the constant advances in research and development of new technologies and support devices. 

PROPOSAL FOR IMPROVEMENT

CERMI presented a report to the General Sub-directorate for the Service Portfolio and New Technologies of the Ministry of Health and Social Policy on the financial and technical quantification of the changes necessary to update the National Health System’s ortho-prosthetic services portfolio.

This document offers a response to the request from the General Sub-directorate for the Service Portfolio and New Technologies (General Directorate for Professional Placement, National Health Service Cohesion and High Inspection) of the Ministry of Health and Social Policy, dated 6 August 2006, in relation to the financial and technical quantifying of some possible additions to the new service portfolio.  

Article 27 – Work and employment

The right to employment entails freedom of choice on an equal basis to others and not being excluded from the labour market exclusively on grounds of disability, and it requires active measures to be put into practice to ensure equality and non-discrimination in this area.

VIOLATIONS 27

Public employment tenders frequently omit to reserve places for persons with disabilities. A large number of complaints received draw attention to the fact that places are not being reserved for people with disabilities in calls for public employment tenders. It is also usual for tests not to be adapted which gives rise to complaints such as that included in section of this report on reasonable accommodation.

More than fifty soldiers observe how the legislation on promotion and the restructuring of ranks discriminates against them because they have a disability.  Act 39/2007, of 19 November, on the military career (Ley 39/2007, de 19 de noviembre, de la carrera militar), regulates amongst other things, the restructuring of certain officer scales, in such a way that promotions through the military ranks are recognised retrospectively.  However, one of the criteria for candidates to access this is having sat the necessary “aptitude courses”.  Sitting these aptitude courses to request a promotion was not obligatory until that time for soldiers with disabilities as the law freed them from this requirement as they had retired due to disability and therefore they were not called to take the aptitude courses to enable promotion at the same time as their colleagues following them in the ranks.   This positive action measure is now working against them because it is demanded of them retrospectively in order to have recourse to the new regulation.

This rule was brought about to recognise administrative malfunctions and unjustified delays in promotions which arbitrarily negatively affected soldiers, in an attempt to compensate those whose rights had been violated.  But it discriminates against soldiers with disabilities who were also victims of the formally acknowledged irregularities because, due to a lack of foresight, they did not receive the same compensation. Those people who as a consequence of these irregularities did not have the possibility of promotion to the rank of officer and retired because of their disability as non-commissioned officers at that time, due to administrative error are also excluded from benefiting from the restructuring set by the Act.    
The lack of foresight with regard to the effects of this Act on those soldiers with disabilities and the lack of measures to offer these people equal opportunities result in discrimination within the military promotion regime and a violation of their right to professional promotion on an equal basis with others.  Some of the people affected by this discrimination have filed a contentious-administrative appeal against being refused promotion.   CERMI is supporting ACIME, the association which represents soldiers with disabilities in Spain, towards amending the statutory provision and thus prevent discrimination.     

Good practice: Specific quota in access to public employment for workers with intellectual disabilities. In 2009, for the first time the Government of Spain approved a specific quota for persons with intellectual disabilities to access public employment provided by the General State Administration. Until that time, there had been a 5% quota for persons with disabilities, without distinction.  Once the change to the rules was approved, the quota was raised to 7%, 2% allocated to people with intellectual disabilities, as they are in a worse position in terms of employability and inclusion in the workplace, and their conditions of equality are inferior if they have to compete with other people with disabilities in selection processes. 

 

Article 28 – Adequate standard of living and social protection

This article recognises that persons with disabilities have the right to an appropriate standard of living and to social protection.

CERMI denounces before the courts the fact that the system for social protection of dependent persons financially penalises persons with disabilities, putting their quality of life at risk. Dependent persons or persons with support needs for their personal autonomy want to lead active lives, participating and being included in the community. They cannot devote their income to “paying” for any benefits they receive: this means relinquishing their personal autonomy and the financial inclusion that all their work has achieved.   The complaint filed by CERMI against the Agreement of 27 November 2008, of the Territorial Council of the System for Autonomy and Care for Dependence, on determining the financial capacity of beneficiaries and their criteria for receiving benefit from the System for Autonomy and Care for Dependence, set maximums in their co-payment systems which could be as high as 90% of the financial capacity of the beneficiary.  In order to obtain certain services a person with an income above 528 euros per month would have to contribute between 50 and 60% of the cost of the service, regardless of what it is.  This could prevent the great majority of possible beneficiaries (especially people with medium or low incomes) receiving this type of benefit which would invalidate the planned protection scheme.  
Good Practice: Early Retirement. In December 2009, the Government of Spain approved Royal Decree 1851/2009, of 4 December which develops Article 161 bis of the General Social Security Act with regard to the early retirement of workers with disabilities when their degree of disability is 45 percent or more.  This rule means an advance in the social protection of certain workers with disabilities, as it permits those with a degree of disability of 45 percent or more and whose disability is considered to imply a reduced life expectancy to retire earlier.  This was positive action taken which took into account the position regarding access to retirement of certain workers with disabilities.

Article 29 – Participation in political and public life
The rights to political participation should be guaranteed by removing obstacles and guaranteeing universal accessibility measures.

The conditions guaranteeing accessible voting and participation in electoral processes have still not been completely regulated for persons with disabilities; only accessible voting has been regulated (the use of the Braille alphabet) for blind and visually impaired people who use this method of reading and writing, and for certain electoral processes. The Government of Spain has announced the adoption of a royal degree on the basic conditions of accessibility and non-discrimination for people with disabilities to participate in political life and the electoral processes for 2010. CERMI consider it vital that this process is put through urgently, to make up the gaps in guaranteeing rights required by the CRPD and by Spanish equal opportunities legislation itself.   

Article 30 – Participation in cultural life, recreation, leisure and sport

This article recognises the right of persons with disabilities to participate in cultural life, to develop and use their creative, artistic and intellectual potential, to recognition of their cultural and linguistic identity, and to participate in recreation, leisure and sport activities on an equal basis to others.

VIOLATIONS 30

Persons with disabilities feel discriminated against when they try to access discotheques and night clubs. Not infrequently persons with disabilities report situations where they have not been able to access a discotheque because they are in a wheelchair or because they have an intellectual disability, there are confirmed examples of this.  These types of activities, which are an affront to the dignity of the person, have been penalized by rulings in the past but real prevention of this violation of rights requires respect for diversity and social awareness.  

The Andalusian Federation of Support Groups for Persons with Intellectual Disabilities (FEAPS - Andalusia) brought two denunciations before the examining magistrate’s court for alleged discriminatory activities against persons with intellectual disabilities in Almeria and in Fuengirola, in Malaga.


According to FEAPS sources, in the Almeria case, a young person was not allowed to participate in a summer camp by a youth association because of his intellectual disability, whereas in a bar in Benalmadena (Malaga) several people with intellectual disabilities were turned away as, according to the bar staff, “their presence might affect the business’  image".

A person has spent more than eight years demanding that the Lauren cinemas in a Shopping Centre in Ourense, Galicia, comply with the rules on accessibility.  Mrs. M. C., has been complaining about these premises failure to comply with accessibility standards, since April 2001. After more than two years of administrative procedures, of which the Technical Committee for Accessibility of the Autonomous Government of Galicia filed proceedings, Administrative Court nº- 1 (action 430/2003) made a ruling partially accepting the demands of M.C.; to be specific, they indicated that the licence did not meet accessibility and fire regulations, as there where several ramps which did not have the required slope, the evacuation corridors were not wide enough under the regulations, there should not be steps up to fire exits, etc.-  Subsequently, the High Court of Justice of Galicia (TSJG) confirmed the ruling of Administrative Court 1, Ourense.  These rulings make a detailed analysis of the cases of non-compliance based on the legal experts who were involved in the hearings.

Because all parties were informed of these rulings, in October 2008, Ourense City Council requested a meeting with M. C. where, according to her, “instead of offering technical solutions, they told me that we “handicapped” people were a minority and that things should be done for the majority, that I ought to think of the good of the citizens of Ourense and not close the cinemas, which would damage the entire Shopping Centre, that jobs would be lost if the ruling was carried out and that they were prepared to collaborate in future action so that what happened  with the cinemas would not take place”. As the ruling had not been carried out by the end of 2008 documents were presented to the Administrative Court in Ourense demanding that the rulings be enforced and that the cinemas should be closed.   To date there has been no resolution from any Court.  

In May 2009 and after requesting them in writing, copies of the new adaptation project and technical reports were obtained from the City Council, it was found that none of the questions raised in the TSJG rulings as cases of non-compliance had been corrected and the only thing which had been changed was the evacuation plan where the entrance to the cinema itself was considered the emergency exit for persons with disabilities (when the rest of the public have an independent exit) and odd situations were suggested, such as on the arrival of a person with a disability at the cinema, the ticket clerk should make a note and inform the head office who would then inform the cinema usher and the person checking the tickets so that, in the event of a fire, they would immediately go into the cinema to help the person get out (via the entrance).  

At present the aforementioned rulings remain valid and the cinemas have still not complied with the accessibility standards to which they are obliged to adhere.  

Article 31 – Statistics and data collection

The success and direction of inclusion policies depend on awareness of the situation in real or at least reasonable time, and on the results and progress in respecting the rights of this treaty.  

In Spain Report 2008 it was requested that indicators should be included in the National Institute of Statistics (INE) to help demonstrate the efficacy of the care and inclusion policies for persons with disabilities.  The Government of Spain has committed to doing this, they can then use this opportunity to set indicators to help them find out the extent to which each of the rights proclaimed in the CRPD is being respected.    

Good Practice: EDAD 2008. In November 2009, the Government of Spain presented the findings of the Survey on Disability, Personal Autonomy and Situations of Dependency (EDAD 2008), a large statistical research study on the population with disabilities in Spain, performed by the National Institute of Statistics, with the participation of other official and civil bodies, including organisations of people with disabilities and their families, who provided abundant information on the reality of disability in Spain.  These statistical sources, well used and worked, can serve the purposes of article 31 of the CRPD perfectly. 

Article 32 – International cooperation

The policies of international cooperation should contribute towards and develop the deployment and implementation of the CRPD in these types of initiatives, projects and actions.

PROPOSAL FOR IMPROVEMENT

CERMI require the use of the Development Promotion Funds as a tool to promote the application of the CRPD.  Disability should be included as a criterion to be considered for funded operations.  The objective should be that contributions to sector and theme funds should also go towards basic needs in developing countries in the area of disability, along with other needs such as health, education, access to drinking water, gender or rural development.  

Resources allocated for cooperation should promote a development model based on the human rights of persons with disabilities to ensure that the commitments established in this International Treaty are met. 

Taking advantage of the fact that the Government of Spain has put forward two bills for the reform of the Kingdom of Spain’s international cooperation policies to parliament, CERMI presented a document of amendments all of which are aimed at ensuring that this legislation covers the disability perspective and the mandates of the CRPD. 

III. CONCLUSIONS

· The negative perception of disability is still the greatest obstacle to the full realisation of rights.  Valuing the rights of persons with disabilities is essential towards improving respect for human rights.  Training for professionals in the areas of justice, education and health should be insisted upon, but it is also necessary to empower persons with disabilities to exercise their rights so that they can claim them individually and collectively. 

· Changing the terminology of our legislation is not enough to ensure non-discrimination.  The Government of Spain has committed to adapting Spanish legislation to the International Convention and we are taking part in a significant process of analysis and adaptation.  With the completed reports and proposals which CERMI has been able to study, we must focus on the need for changes in terminology to be accompanied by an effective change in norms, policies and practices to ensure that each and every right proclaimed in the Convention can be enjoyed. The situations described in this Report do not simply require a change in terminology but also, especially, a change of concept.  Words such as “handicapped” or “incapable” merely reflect a care model which does not ensure equal opportunities and profound changes are required.  

· The systems for the protection of rights should be improved for legal provisions to be met. Despite the legal and administrative guarantees, the protection of fundamental rights must be reinforced:  
· With regard to the legal protection of fundamental rights, principally in the contentious-administrative and civil areas, it is necessary to hasten processes or establish immediate protection measures (similar to injunction proceedings, for example).  On occasion the slowness of proceedings causes irreparable damage; this happens frequently in cases where the right to an inclusive education has been violated, this has been analysed in depth in the section on Article 24 of the CRPD and in the monograph devoted to this issue within this Report.

· With the system of regional powers in Spain, the lack of regional development of the regime of infractions and sanctions covered by LIONDAU countermands this protection system when the infraction is committed at a regional level. The National Disability Council as the official co-ordinating body for implementing the CRPD should drive the development of the system of infractions in the Autonomous Communities.

· Analysis of the queries and complaints received:
The following analysis is drawn from the total of 207 queries, complaints or claims received by CERMI in 2009: 

· Gender perspective. Fewer queries are received from women than men (38% women -48% men). The overall number of women with disabilities being higher than that of men, this indicates that they are not being empowered to claim their rights.  It is important to set in motion training and access mechanisms for women to find out about and actively defend their individual rights. There is no difference between men and women with regard to the most-claimed rights or rights for which guidance and support is sought.

· Independent living and employment remain the most claimed rights. 

· There are a great number of queries from persons with disabilities with regard to employment; 53 (26%) were in connection with the area of work, almost half on public employment:  reserving places in public employment tenders, help with employment contracts, adapting the work position (both cases in public administration).

· 27% (53 queries) of queries raised accessibility issues, including reasonable accommodations which had given rise to queries in the area of public employment and education. 

· The removal of barriers in buildings subject to the Horizontal Property Act.   This is a subject which continues to generate a great many queries and disputes; disagreements in residents’ communities are constant and the financial costs are too high to be met by the persons directly affected (people with disabilities and the elderly). Despite the Government of Spain’s promises, the legislation which regulates horizontal property has still not been amended, and therefore a structure persists which systematically violates the right of persons with disabilities to access a home and be able to live a dignified and inclusive life.     

· Complaints against the system for the promotion of personal autonomy and care for dependent persons show that the system is poorly developed and there are significant malfunctions.

· Madrid, Catalonia and Andalusia are the Autonomous Communities which have raised the most complaints out of all those received. These Autonomous Communities are amongst the most populated. 

STATISTICAL ANALYSIS OF THE QUERIES AND COMPLAINTS RECEIVED BY CERMI

Table I. Percentage of actions by article of the CRPD.

	CRPD ART.
	Total

	8
	0.5%

	9
	2.4%

	11
	0.5%

	12
	1.9%

	13
	1.4%

	15
	0.5%

	16
	1.4%

	17
	1.0%

	19
	13.0%

	20
	6.7%

	21
	0.5%

	23
	2.9%

	24
	5.3%

	25
	3.8%

	26
	1.9%

	27
	26.4%

	28
	18.8%

	29
	0.5%

	30
	2.4%

	12.5
	0.5%

	19.a
	1.0%

	25e)
	1.0%

	27/17
	0.5%

	29 AND 12
	0.5%

	5.4
	0.5%

	OTHER
	4.3%


Table II. Percentage of queries per gender
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MEN: 48%

WOMEN: 38%

ORGANISATIONS: 14%

Table. III. Complaints from Women by article
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Table IV. Complaints from Men by article.
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Table V. Distribution of actions by Autonomous Community
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IV. The right to inclusive education in Spain
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Member of CERMI Support Committee for the UN Convention

· The right to inclusive education in Spain
· Efficacy problems of this right
· Good practice: the ALEPH-TEA Inclusive Classrooms Project 

The right to inclusive education in Spain

In Spain, as in the countries around us, we started with a situation where children with disabilities were excluded from the education system as they were considered not to be educable and an “embarrassment” for their families. It was subsequently considered that they did have a right to an education but in segregated centres.

The process of inclusion in education started with the Act on the Social Integration of Disabled Persons (Ley de Integración Social de los Minusválidos)(LISMI) of 1982, which started the structuring of a school integration programme to transform the education system.  This transformation took place essentially from 1985 onwards.  Today we have the Organic Act on Education (Ley Orgánica de Educación) of 2006 as a basic rule, Title II of this Act is devoted to Equity in Education, and within that, Chapter One is devoted to pupils with special educational needs.   

What is meant by inclusive education? Inclusive education is where all children, young people and adults with special educational needs are taught within the mainstream education system.   

When we refer to the right to education, we mean the right to the best education, in the same way as we refer to right to health.  

School is the first place where people interact socially outside the family and therefore it is extremely important that all pupils with disabilities are able to receive an education in the same place as other members of the human family to share spaces and experiences.

Inclusive education means a shift from the medical model to the social model in education.  In the medical model, the problem lies with the child, the child has to be “cured” and must adapt in order to access the mainstream school and to do so they require a great many specialists and special centres. In the social model, the problem lies in the setting and the community services must adapt to meet the needs of everyone, including those with disabilities.  It works on the basis that we are all different as people, although some differences are more obvious than others.  

This idea, in the field of education, assumes that mainstream teachers and schools have to be prepared to offer learning opportunities to heterogeneous people, including those who have disabilities.  Inclusive education, therefore, does not mean how to teach “strange” people, it means how to teach everybody.

The inclusion process is never ending; because it is a horizon we are striving towards but which we never completely reach (like the material equality referred to in Article 9.2 of the Spanish Constitution).

If we analyse Spanish Law, Article 27 of our Constitution acknowledges the fundamental right of all people to education, without distinction.  The Organic Act 2/2006, of 3 May, on Education, follows the principles of inclusive education (normalisation and inclusion), although there are certain less consistent aspects, or where a lack of precision and guarantee have given rise to legislative developments which are not in line with the right to inclusive education: 

1º
Inclusion is not covering everyone.  Those pupils “whose needs cannot be met in the mainstream centres’ framework of care resources for diversity” are to be schooled in special education centres or units (Art. 74.1).  For these pupils there are no short, medium or long term inclusion measures
.  The Organic Act makes no mention whatsoever of the gradual transformation of special education centres into into centres which are support resources for inclusion, covered under Royal Decree 696/1995 (article 24) which has been repealed yet remains temporarily in force, and some regional legislation.   

2º
 The problem of resources. Education Administrations are obliged to equip the centres with the personal and material resources to provide appropriate care for pupils with special educational needs. However, it is the educational administrations themselves who determine the criteria for providing this (article 72, sections 1 and 2); because this is discretional it is left entirely in their hands to decide whether the fundamental right to education of pupils with special educational needs is being met. 

3º
Training teachers. The LOE (Organic Act on Education) dictates that educational administrations should promote the training of teachers and other professionals involved in working with pupils with specific educational support needs. Promoting is not the same as guaranteeing (article 72.4).

4º
Collaboration between non-profit private entities, institutions or associations. The LOE states that education administrations may collaborate with other non-profit administrations or public or private entities, establishments or associations to enable these pupils to be educated and better included in the education centre.  This is a possibility, not an obligation (article 72.5).

Powers in the area of education (the development and implementation of legislation) have been acquired by all the Autonomous Communities, but they have not evolved equally.  Catalonia and the Basque Country acquired these powers in 1980, Galicia and Andalusia in 1982, The Valencian Community and The Canary Islands in 1983, Navarre in 1990, The Balearic Islands in 1997, Cantabria, La Rioja and Aragon in 1998 and finally Asturias, Castilla- La Mancha, Madrid, Extremadura, Castile-Leon and Murcia in 1999.  Central Government retain their powers in Ceuta and Melilla. There are similarities and differences in legislation in the Autonomous Communities in terms of special educational needs and some have not made their own legislation, subsidarily applying the rules set by central Government.   

The UN Convention on the Rights of Persons with Disabilities of 2006 has formed part of Spanish Law since 3 May 2008.  Does this Convention mean a change in our legislative framework? 

Article 24 of the Convention requires States Parties to adopt an inclusive education system on all levels, with a view to:

a) Fully developing human potential and a sense of dignity and self-esteem and reinforcing respect for human rights, fundamental liberties and human diversity.

b) Developing to the full the personality, talents and creativity of persons with disabilities, and their mental and physical aptitudes.

c) Making it possible for people with disabilities to effectively participate in a free society.

By making this right effective the States Parties shall ensure that persons with disabilities have access to inclusive primary and secondary education, which is high quality and free of charge, on an equal basis to others, in the community in which they live (article 24.2.b).  This article does not mention any exception to the right to an inclusive education, it is the right of all persons with disabilities, from a human rights’ perspective, and in this regard, it requires reforms to our state and regional norms.

Similarly the Convention obliges States Parties to ensure the following: 

· that reasonable accommodation of the individual’s requirements is provided, 

· that effective individualised support measures are provided in environments that maximize academic and social development, consistent with the goal of full inclusion.

States Parties shall enable persons with disabilities to learn life and social development skills to facilitate their full and equal participation in education and as members of the community.  To this end, the States Parties shall take appropriate measures, including facilitating the learning of Braille, sign language and other alternative and augmentative communication means.

The Convention states that professionals and staff working at all educational levels should receive training on disability awareness, on the use of augmentative and alternative modes means and formats of communication and on the use of techniques and materials to support pupils with disabilities.

In addition, the States Parties shall ensure that persons with disabilities are able to access general tertiary education, vocational training,  adult education and lifelong learning without discrimination and on an equal basis with others.  To this end, the States Parties shall ensure that reasonable accommodation is provided to persons with disabilities.

All of this is consistent with the move from the medical model to the social model.

In order to make the rights recognised under the Convention effective, the States Parties have to undertake reforms to any rules which are an obstacle to inclusion, laws as well as rulings, but they also have to take other measures so that current customs and practices which constitute discrimination against persons with disabilities are eliminated - this has to be considered in all policies and all programmes.  The right to education forms part of the group of economic, social and cultural rights, and in this regard, under the Convention, each State Party undertakes to take measures to the maximum of its available resources, and where needed, within the framework of international cooperation, with a view to achieving progressively, the full realisation of these rights, (article 4.2).   Bear in mind that in developing countries 98 out of 100 children with disabilities do not attend school.

The following questions need to be asked in the light of the Convention: 

Is the legal framework in place for the right to inclusion in education?

When we refer to inclusive education, are we including all pupils with disabilities? 

Do two systems need to co-exist: mainstream education and special education?  Or should both systems be merged into one single inclusive system? 

How do we measure whether enough is being spent on inclusion in education with our country’s characteristics in mind?

The answer to the first question, whether the legal framework is fully in place, is not entirely.  I have already mentioned the defects in our Organic Law on Education: firstly, it provides that the right to choose an inclusive education does not extend to all pupils, secondly, guarantees are lacking in the allocation of resources, the training of teachers and collaboration with other entities towards inclusion. 

The consequences of these defects are that in many cases, as we examine in section 2, the right to inclusion in education remains merely a declaration of intent.  

The answer to the second question, whether the right to inclusive education includes all pupils with disabilities, is yes.  This is required from a human rights’ perspective and by the social model.  It would not be consistent to consider that the medical model is valid for some people.

The Convention, according to the Handbook for Parliamentarians, drawn up by the UN, promotes an experience-based approach to education, which shows that inclusive education not only provides the best education environment, including children with intellectual disabilities, it helps to break down barriers and question stereotypes.  This approach helps to create a society which accepts and embraces disability rather than one which fears it. When children with disabilities and children without disabilities grow and learn together, side by side in the same school, they develop better understanding and greater reciprocal respect.
  

From this human rights´perspective, it is not possible to exclude some people from the idea of inclusion.  Thought should be given to how pupils with disabilities who require very intensive support can have access to the most inclusive education possible.  I shall devote section 3 of this article to this. 

On that ground, it is neither sensible nor efficient from a financial point of view to maintain two education systems, mainstream and special.  They should merge to make special education centres become support resources for inclusion in the community.  In my opinion, amongst these resources there should still be special education classrooms for people with general support needs (people who are still being denied the right to inclusion in education in many Autonomous Communities), but ensuring shared time in the regular classroom in addition to  time in the playground and dining area with pupils without disabilities.  Mobile services should also be provided from these specialised resources centres to support inclusion and offer guidance to mainstream teachers.   To make these practices general, they need to be clearly covered and protected by legal and regulatory norms, making it possible to implement them in all publicly funded schools.   

Finally I shall talk about financing.  Often prejudices against inclusion exist because it is considered that it will be prohibitively expensive, unrealistic, and unsustainable or that it only affects disability.  Not all measures are costly.  Some countries have developed very efficient programmes from a cost-benefit perspective to promote inclusion with limited resources (think about developing countries like South Africa).  Spain, like all the States Parties in the Convention, should use her available resources, focus on clear objectives, and ensure the sustainability of education funding in the short, medium and long term.  Cutting funding to the inclusive education system would have dramatic effects, not only for the people concerned, but for the inclusion policy in general.

Inclusive schools are generally less expensive than segregated systems.  This is consistent with the idea that a single, integrated education system tends to be cheaper than two separate systems.  Construction costs of buildings are reduced as are management and administration costs.  Transport is also cheaper because special education schools tend to have wider pupil catchment areas.

Before tackling the issue of whether we spend enough on inclusive education I want to touch on the significance of our membership of the European Union. 

The European Union compels us towards educational inclusion because it is setting us demands in terms of expenditure on Education and in terms of the struggle against exclusion and discrimination on the grounds of disability.

The European Union and the world in general, after the crisis which we have yet to overcome, are in the middle of a review process of the development and economic growth model.  We do not want this crisis to repeat itself.  We want growth to have more solid, real and less speculative bases.  To that end, the financial agents who are driving growth need to bear in mind not only individual and short term profit, but profit for the community, for the country and for the long term.  In this sense, as highlighted in the Commission’s Communication Europe 2020, education is essential to achieve this change.   And the type of education which needs to be promoted is inclusive, because only then can models of team collaboration, where the members of the team are sometimes very different, models of solidarity, leadership in problem-solving and striving for the common good be learnt, rather than individualistic models and competition between equals.  That which is good in order to include pupils with disabilities is good for all pupils because they learn to be members of a mature society.  If we want an education in values, a social change which prevents a repetition of the causes of the current financial crisis in the future, we consider that educational inclusion has to be a priority.  

Communication Europe 2020 contains a results-based objective on education, which tackles the school dropout problem, this should be reduced to 10% from the current 15% (30% in Spain) and the percentage of the population between 30 and 34 years of age who finish higher education should be increased by 31% to at least 40% by 2020.  

At their respective levels, the States Parties will need:

–
To guarantee effective investment in the education and training systems at all levels (from pre-school to university).

–
To improve educational results, tackling each segment (pre-school, primary, secondary, vocational training and university) using an integrated approach involving the key competencies with a view to reducing the school dropout rate.

–
To reinforce the opening up and relevance of educational systems establishing a national qualification framework and better matching of educational results with the needs of the labour market.  

–
To improve the entry of young people into the workplace by means of integrated action, this includes amongst other things, guidance, advice and practice.  

Another flagship initiative is the “European Platform against Poverty”.  The objective is to guarantee social, economic and territorial cohesion based on the current European Year for Combating Poverty and Social Exclusion 2010, with a view to raising awareness and recognising the fundamental rights of people suffering from poverty and social exclusion, enabling them to live with dignity and actively participate in society.

At European Union level, amongst other goals, the Commission shall work:

–
To transform the open method of coordination on social exclusion and social protection into a platform for cooperation, peer-review and exchange of good practice, and into an instrument to foster commitment by public and private players to reduce social exclusion, and take concrete action, including through targeted support from the structural funds, notably the ESF.

–
To design and implement programmes to promote social innovation for the most vulnerable, in particular by providing innovative education, training, and employment opportunities for deprived communities, to fight discrimination (e.g. people with disabilities), and to develop a new agenda for migrants' integration to enable them to take full advantage of their potential. 

–
To define and implement measures addressing the specific circumstances of groups at particular risk (such as one-parent families, elderly women, minorities, Roma, people with a disability and the homeless).
The Office of Statistics of the Ministry of Education provides us with the following official data on pupils with special educational needs in Spain during the school year 2007-2008:

There was a total of 135,747 pupils.  Of these, 29,427 were schooled in special education centres or units (we do not know how many in stable inclusive classrooms similar to those mentioned in section 3) and 106,320 schooled in regular schools.  In other words, 21.67% of pupils with special educational needs are in special education centres.

If we examine the statistic by disability we see that the majority of pupils in special education are people with intellectual (“mental”) disabilities, general developmental or behavioural disorders and multiple disabilities.

Pupils with special educational needs represent 2.1% of the total number of pupils (2.0 in primary and 1.8 in secondary).  The percentage of pupils with special educational needs with respect to the total number of regular schools is 1.6%.
The Ministry’s Statistics Office forecast for the school year 2009 -2010 is a total of 7,632,961 pupils, of which 31,149 are in special education (0.4% of pupils).

Public expenditure on education in 2009 was 51,839.7 million euros which represents 4.93% of GDP.

There is no data on how much is spent per pupil in special education or how much on integration and this is crucial to measure the transformation of the system towards inclusion, which is demanded under the UN Convention.

The efficacy problems of this right

The text of the Organic Act on Education is full of good intentions but we are taking so much time in the inclusion process, which was started twenty-five years ago, that some people are talking about stagnation.  What is not working, then?  The situation is not identical, logically, in all of the Autonomous Communities or in all centres, but failures can be summed up as follows:

-
Early detection and early care in education is failing.  This is because the training of teaching staff in infant schools is not working and because there are not enough infant schools. More professionals need to be trained, more infant schools created, all of them must have places for pupils with special educational needs and training must be guaranteed for families, this forms part of early care.  Mobile education care services can also be created for children who are not attending school, or who are repeatedly ill at home or in hospital.  Although school is not compulsory between the ages of zero and three, this is a crucial stage for children with disabilities and education is a fundamental right.

-
Not all children with disabilities have the possibility of attending a mainstream school and those who do are often placed there without any support. 

· Many children with disabilities cannot go to the same school as their siblings, whether public or state-assisted, and this is because the parents’ right to choose a school is not guaranteed under the rules regulating the admission of pupils in the Autonomous Communities.  Children with disabilities are schooled using a separate procedure, where the education administration prepares a special educational needs statement which dictates the form of schooling (regular or special) and the type of resources needed.  The child is schooled in the centre decided by the education inspectorate and although it is compulsory to listen to parents´ opinions, it is the education administration which has the last word on whether the child will attend regular school (under integration) or special school, and which centre.  If the parents do not agree their only recourse is to go to a judge.  As long as sufficient resources are not allocated for inclusion in mainstream schools so as to improve their quality, it is impossible for the regular school environment to effectively admit and teach all children with disabilities.  22% of pupils with disabilities remain in segregated centres;   many of their parents were not given the option to choose.

· It is essential to resolutely support the decentralisation of special education centres into stable classrooms in regular schools. Families want education inclusion not integration without sufficient support.  To that end the Organic Law on Education should expressly cover stable classrooms in mainstream centres managed by non-profit entities that specialise in a particular disability, allowing pupils with general support needs maximum inclusion. At present only the legislation of some Autonomous Communities covers this and this does not allow willing entities which own special education centres to make progress in this area.  In Italy special education centres are no longer built.  If this modality were regulated on a state level it would be feasible to stop building segregated centres in Spain.

· There are many children under the integration programme in primary education but often the resources that they are allocated in their special educational needs statement are not planned or allocated to fit the needs of the child, but rather depend on what happens to be “available” at the time, giving rise to really unfair and sometimes cruel treatment of these children. (Examples of unjustified combined schooling with special education centres, a lack of support training in what is really needed, a lack of support, etc.).  

-
We need a census to plan the necessary resources: There is no census of children with disabilities which identifies their home and their individual needs to plan resources appropriately.  Education administrations have the means to prepare this.

-
Teacher training: There are training courses on disability, but teachers in ordinary centres who have pupils with disabilities do not always receive them, because they are discouraged in their centres or simply because they do not want to (in extreme cases it is not the mainstream teachers who resist training but even specialists; for example a speech therapist in a state school told a mother that she did not want to learn to sign in order to teach her daughter and that the law protected her in her refusal). After the UN Convention this is not the case, but the internal laws and rulings need to be adapted so that continual litigation is not necessary to defend rights.  Teachers must learn to teach heterogeneous people.

-
The collaboration of education administrations with specialist non-profit entities should not only be possible as shown in article 72.5 of the current Organic Act on Education,  but compulsory when needed for a child and there is no specialist support in the centre (for example this collaboration could be orchestrated via a specialist integration support service).

-
Achievements in inclusion in schools have to be measured as part of their results, sometimes inclusion is discontinued because of competition between schools in terms of the average marks of their pupils.  There is the false belief that having pupils with disabilities will lower the school’s average, and some awards given to schools greatly depend on this average mark.

-
Establish quality standards in educational inclusion.

-
Disseminate good practice to make it general.

-
Awareness-raising and training for all members of the education community (involve all parents and all pupils, not only parents of children with disabilities).

It is important that this issue is appropriately covered in the future Education Agreement, if this is eventually achieved.  It is important to ensure an advance in educational inclusion in all the Autonomous Communities without the risk of it coming and going with changes of government, and this agreement should also be a social agreement, shared by teachers, entities owning education centres and other active players in the educational environment. 

What would we achieve with these measures? 

-
Each child with a disability would attend the school they would attend if they did not have a disability.

-
Each child with a disability could stay in said school for as many school years as other pupils and not have to enter special education in a different centre when they reach secondary school or need a greater degree of support, and lose the integration they had achieved.

-
The child with a disability who has recurrent illnesses would not be left without education when they have left hospital but need long convalescence at home.

Good practice: the ALEPH-TEA inclusive classroom Project

The public service association ALEPH-TEA, dedicated to improving the quality of life of children and teenagers with autism, owns a school called ALEPH, which receives state-assistance from the Education Council of the Community of Madrid. Aleph school opened its doors for the 2004/2005 school year. At present it has nine classrooms, three of which are stable and inclusive for children with ASD and generalized support needs.

Stable Classrooms are a pioneering experience in the Community of Madrid but this is a modality which has been being developed for many years in the Basque Country and the Balearic Islands. The aim of this Stable Classroom concept is for children with severe intellectual disabilities, like autism, to benefit from experiencing inclusion, without foregoing the systematic and intensive education that they need. The Stable Classroom consists, in essence, of entirely moving (teacher and pupils) from their base in a special education centre to a base in a different mainstream school, so that the children continue to receive their lessons normally, with the necessary teacher/pupil ratio (maximum one teacher to five pupils), but they share all common tasks with other children who do not have disabilities, such as in the dining hall and playground, and they also share activities in the regular classroom which have been individually planned for each child (physical education, music, art, language, etc.), so that the child is included for approximately 70% of the time.   When the child is in the regular classroom they are accompanied by an ALEPH teacher to support them in this inclusion.  In the playground ALEPH professionals perform the role of mediators with the other children in order to achieve social inclusion.    

The three stable Aleph classrooms are located in regular private centres (partially public-funded): Institución La Salle, Montserrat and Loreto, by virtue of pedagogical collaboration agreements authorised and arranged by the Education Council as a combined schooling experience.  There is close collaboration between ALEPH and the centres receiving the stable classrooms children.  The pupils who attend the stable classrooms have the “special education” modality in their special educational needs statement.  If it were not for this experience they would not have access to a mainstream school near their homes, where they share time, spaces and experiences with children without disabilities.

Appendix I

CERMI’s proposal for a basic outline for a new procedure to provide decision- making support in accordance with the International Convention on the Rights of Persons with Disabilities – Rough draft for input 

Given the legislative reform announced by the Government in relation to the regulation on the termination of pregnancy or abortion, having debated the matter in the government agencies of CERMI, the Executive Committee of the Entity took the content of this document as their position in their meeting of 26 March 2009.  

This position is reflected in the following main points: 
· CERMI does not have an institutional position on the legal regulation on the voluntary termination of pregnancy or abortion.  This question in itself does not form part of the political agenda on matters of disability, which CERMI deal with as a platform for the representation, action and defence of organised disability in Spain.  Any stance on the termination of pregnancy falls to the individual.

· CERMI is, however, violently opposed to any type of discrimination on the grounds of disability, in any context, explicit or tacit, and works using reflection and proposals towards eradicating from Spanish legislation any unequal treatment against the values, principles and mandates of the 2006 International Convention on the Rights of Persons with Disabilities, adopted by the United Nations and in force in our country as it forms part of the internal legal order.  We are, therefore, as CERMI, not involved in the debate on the termination of pregnancy, which does not concern us as an entity, but we are involved in the debate against discrimination.

· CERMI shares the opinion in this matter of the international disability movement and especially that of the associated European network of the European Disability Forum (EDF), who declare their firm and unequivocal position on abortion on the grounds of disability 

· Current Spanish legislation on the matter, approved in 1985, in that it allows eugenic abortion, abortion practised in order to prevent the birth of a child with a disability, and implicitly considers that the life of a person with a disability is less valid than that of another person without a disability, is discriminatory within the strict perspective of human rights and disability, established as a standard which is legally binding in international and national plans by the aforementioned International Convention on the Rights of Persons with Disabilities.

· The life of persons with disabilities has the same dignity and value of any other life and should be protected by the legal order under the same conditions as other lives, and as far as legal protection extends. 

· It is necessary to take advantage of the reform in this legislation announced by the Government to replace eugenic abortion and prevent, with respect to the new legal regulation, any form or type of discrimination on the grounds of disability in this matter.

· Strict regulation of time limits, with no distinction or differences on the grounds of disability, does not contain elements which are contrary to or incompatible with a perspective on human rights and disability. 

· The decision to terminate a pregnancy for whatever the woman’s, or couple’s reason for it, should be a mature and informed one, and when it is in relation to disability it should have been preceded by real, direct and close knowledge of what disability means to the individual and to the family, and of the resources and support available for these situations.  The new legislation should establish protocols for these cases to enable the women or couple to contact and relate with people with disabilities and people with family members with disabilities.  To that end, these protocols should anticipate the active collaboration of organisations of people with disabilities and their families, who could provide a service which is specially indicated in this situation. 

· Health care personnel and social and other professionals, involved in these processes (prenatal diagnosis, medical advice, receiving the news, guidance about social support, etc.) should offer objective, neutral, and reliable information on the nature of disability and what it means, in order for the women, or the couple, to be in possession of all the necessary evidence to make a free, mature and informed decision.  To achieve this end, healthcare and social professionals should have appropriate training on disability and persons with disabilities.

· The new concept of disability as a question of human rights as established by the International Convention on the Rights of Persons with Disabilities affects many sectors of legislation and administrative and social practices, obliging a change of vision, attitudes and de facto proceedings, which have traditionally been considered acceptable or tolerable in relation to disability.

· A process of deep reflection is necessary, therefore, in society and in the disability sector itself to generate proactive work on explaining and adopting the Convention, as this international treaty requires reviewing many questions which are directly connected with disability, and regulate, interpret and apply them in the light of human rights and disability. 

1. Preliminary remark.

The full legal equality of persons with disabilities is an area where the effects of the International Convention on the Rights of Persons with Disabilities are most strongly felt.  Disability is now no longer an excuse or justification for limiting or reducing people’s capacity in the legal system.  Systems, like the Spanish system, based on substituted decision-making on the grounds of disability – usually intellectual or mental– must cease to be effective, as they go against the new paradigm of the free determination of individuals, all individuals, including men and women with disabilities.   

For these reasons, CERMI has put it to the Ministry of Justice that the current civil process of legal incapacitation should be replaced by one of supported free decision-making for people with disabilities who need it. 

The Convention, in force in Spain since 2008, makes it mandatory for the States Parties to revoke any systems which, like legal incapacitation, limit the equal legal capacity of people, including those with disabilities, and replace them with other systems which guarantee supported free and autonomous decision-making.   

CERMI considers that Spain’s system of legal capacity limitation is not compatible with the mandates of the Convention, and therefore just a few adjustments to details would not be acceptable (an easy way out which some courts find tempting), a new model needs to be created which focuses on autonomy and support.  For CERMI, the Convention presents an historical opportunity to abandon paternalistic systems which compromise the equality of persons with disabilities under the law, and exchange them for others, in tune with the times, which promote free determination with the necessary supports and safeguards.

Despite the resistance from legal sectors which cling on to age-old institutions, which they consider to be immovable, the Convention is an indisputable and irreversible legal fact which overrides any pre-existing internal Law.  

CERMI considers that the Executive and the Legislature have to be brave and meet the challenges set them in terms of the law by the UN Convention on legal equality and the right to freely make decisions. The time has come for supported free choice in decision-making. 

This requires legally analysing how the new system should replace the institution of incapacitation regulated in the Civil Code (Title IX) and the institution of guardianship of incapacitated persons (Title X).  Article 200 of the Civil Code establishes that “persistent physical or mental diseases or impairments which prevent the person being able to govern him/herself are causes for incapacitation”.   The basis of the civil institution of incapacitation has become obsolete and it does not conform to article 12 of the Convention.

2.  Basic outline of the new procedure.

2.1. Denomination.

Procedure for providing support for decisions to be made freely.

2.1. Character.

This would be a legal procedure, attributed to knowledge of civil jurisdiction. 

Where relevant, the suitability of this procedure could be studied, as voluntary jurisdiction, at least for those where there is no opposition between the parties, in the interest of speed of decisions.  In voluntary jurisdiction procedures, noted for greater speed and less formality, when there is no claim from another party, or especially relevant controversy, the Judge acts on a legal imperative, in defence of public or social interests, or which have a constitutive effect, authorising and monitoring the legality of the corresponding action.

2.3. Principle of minimum intervention.

The general principle is that all persons with disabilities should enjoy complete legal capacity, and this may not be limited on the grounds of the person’s disability.

It may be the case that some people with disabilities need certain supports in order to make their decision freely, in which case they would use this procedure to determine them with the appropriate guarantees.  Some supported people, depending on the degree of support they need, will require safeguards to be established (in the sense of section 12 of the Convention).

The system for establishing supports and, in particular, the safeguard system, will always follow the principle of minimum intervention; the “pro full legal capacity” criterion will prevail.      

2.4. The people who are the subject of the support provision procedure.

People who, due to the effects of their disability, need accompaniment and assistance in managing their affairs and vital choices, in order to make autonomous decisions concerning their personal and economic rights and interests could come under this procedure. 
2.5. Parties and participants in the procedure.

The person claiming support or for whom support is being claimed.

The Attorney General

The social administration in the region responsible for inclusion policies for persons with disabilities.

The reference civil entity in the region covering the advancement and care for persons with the type of disability in question. 

The Multidisciplinary Team assisting the court (made up of medical specialists, psychologists, social workers, etc.) to appreciate the person’s situation and to make recommendations on suitable support for the person.   

2.6. Ruling on the Individual Support Plan. 

The court’s decision will take the form of a ruling to determine the Individual Support Plan to be drawn up for the person, if it is established that they need supports, and the person who will manage these supports will be designated. 

2.7. Support Manager/s. 

The natural or legal person/s, private or public, designated by the Judge in their ruling as directly responsible for accompanying and actively assisting the supported person so that they may make their own decisions with the maximum autonomy. 

The legal ruling shall specify the scope and the effects of the accompaniment and assistance of the support manager. 

2.8. Content and grading of supports.

The Act regulating this institution should establish a list of different support grades, from the greatest to the least, depending on the level of accompaniment and support required by the person, for example:

•
minimum level, 

•
medium level,

•
increased level,

•
maximum level.

In any case, these levels shall serve as a guide for the court, as this is a procedure which by its very nature has to be flexible and has to offer maximum accommodation to the supported person individually and within their environment.  

With regard to the type of supports, there must be an ample, diverse and flexible catalogue enabling maximum accommodation to be made to the situation of the person who needs them, in accordance with their preferences, lifestyle and environmental circumstances.  

Supports may be classified into large areas depending on their nature; they may be grouped into classes such as the preparation, facilitation, accompaniment and assistance of the supported person. 

The following are for approximative purposes only:

•
Prior consultation.

•
Preparation/maturation of decisions.

•
Interface for interacting with surroundings (material, technological and human support for expression, interpretation and communication of the person’s will and decisions).

•
Assignment of a community support network.

•
Allocation of a community support centre. 

•
Others.

2.9. Safeguards.

In accordance with section 4 of article 12 of the Convention, the new legislation regulating supports should establish safeguards in all measures relating to legal capacity in order to prevent any abuse.  These safeguards shall have the limits set in said article, which are:

•
they respect the rights , will and preferences of the person, 

•
they are free of conflict of interest and undue influence, 

•
they are proportional,

•
they are tailored to the person’s circumstances,

•
they apply for the shortest time possible, 

•
they are subject to regular review by a competent, independent and impartial authority or court,

•
finally, these safeguards shall be proportional to the degree to which such measures affect the person’s rights and interests.

 2.10. Supervision.

The legal decisions which establish support situations shall be subject to the general regime of own resources under civil jurisdiction.    

To make the procedure faster, more flexible and accessible, consideration could be given to awarding the Attorney General centrality, with regard to the follow-up and monitoring of support situations as well.    

If voluntary jurisdiction is admitted entirely or in part in this matter, this modality will be adhered to.

2.11.  Registry Disclosure.

It should be anticipated that the declaration of supports and their conditions shall be entered in the Civil Registry and other public registries considered appropriate, in accordance with the legislation which regulates each of them. 

2.12. Review of pre-existing situations.

A temporary regime should be anticipated for situations created in accordance with current legislation on the substitute decision-making model. This regulation should adjust the need to “migrate” to the new support model with legal security and with an over-laden Justice Administration’s capacity for taking on new tasks.

A legal status which has ended may be reviewed, if temporary, or should the person him or herself ask for it to be reconsidered to adapt to the new model.  In any case, a maximum period of temporary right might be established (five years for example).

Appendix II

Bases for a renewed inclusive education - CERMI document

A Social Agreement and Policy for Education has been being discussed and worked on for several months, to guide our education system towards quality, equity and social utility.  From the outset, the organised disability community has wanted to participate in this debate, which has been postponed for too long and they have formulated proposals for the reactivation of inclusive education and diversity management to become essential elements of this long-awaited agreement. The Agreement which is being forged and which is undeniably necessary, and therefore failure will not be countenanced, should have firm and clear bases in favour of inclusive education, which could be briefly summed up in the following:

•
To establish the International Convention on the Rights of Persons with Disabilities, adopted by the United Nations in December 2006, and in force and fully applicable in Spain since May 2008, as the guideline and benchmark framework necessary for government legislation, policies, decisions and educational practices.  In particular Article 24 of the Convention, on inclusive education for persons with disabilities.  State and regional legislation has to be rapidly reviewed for the Convention’s vision of inclusive education to be completely accommodated in our education system.

•
To guarantee the principle of normalised access for pupils with disabilities to mainstream educational resources, without discrimination or segregation of any type on the grounds of their disabilities, providing them with the necessary supports to ensure that inclusion in an open educational environment is always a reality.   Likewise, the free choice of pupils with disabilities or of their legal representatives of the education process needs to be ensured, respecting their preferences, to which end the necessary reasonable accommodations shall be made.  

• Since the Convention came into force in Spain, no more education structures should be created in future which do not respect the paradigm of inclusive education. 

•
To direct the education structures which have not been normalised in our country towards full convergence with the inclusive education model, making them resources and supports for the success of education in mainstream environments.  This should take place within a pre-determined time frame, for this process to reach a successful culmination within a reasonable period of time. 

•
To incorporate the principles of non-discrimination, universal accessibility and design for all in the education- learning and evaluation processes, in the application of teaching materials and new technologies, and in the content of training for teachers. 

•
To ensure that centres’ education projects include attention to diversity plans which are reflected in their quality indicators and in the application of the equity principle.  

•
To adjust new technologies to the principles of universal accessibility and design for all in order that students with disabilities find them an opportunity and not a barrier for accessing information, communication and knowledge. 

•
To include design for all and universal accessibility in the training curriculum proposal and in the acquisition of skills covered by the different university degrees.  

•
To ensure that the study Grant and Assistance Plan is accessible to all students with disabilities, irrespective of degree and type of disability.

•
To promote the co-ordination of teachers teaching the different levels and  appropriate psycho-pedagogic guidance in order to facilitate the transit of pupils with disabilities through the different educational stages towards their subsequent professional empowerment and entry into the work place.

•
 To develop and make effective on the part of the competent Administrations, the mandates on education covered under Act 27/2007, of 23 October, by which Spanish sign languages are recognized, and speech communication aids for the deaf, hard of hearing and deafblind are regulated. 

 •
To promote co-ordination with special interest groups of persons with disabilities and their families to improve the processes for the inclusion and care of pupils with disabilities and their families.  
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� Report passed by the Executive Committee of CERMI on 27 May 2010.


� Agreement of the Council of Ministers on 30 March 2010 which approves the Report on adapting Legislation to the CRPD.


� Document on CERMI’s position on the assessment and review process of Act 39/2006, of 14 December, on the promotion of the personal autonomy and care of dependent persons. December 2009.


� Diverse sources and official statistical research studies.  For all of them, Survey on Disability, Personal Autonomy and Dependency, National Institute of Statistics 2008.  


� Document on the position of CERMI with regard to the legal regulation on the voluntary termination of pregnancy or abortion in relation to disability. The text of this position statement affirms: “Given the legislative reform announced by the Government in relation to the regulation on the termination of pregnancy or abortion, having debated the matter in the government agencies of CERMI, the Executive Committee of the Entity took the content of this document as their position in their meeting of 26 March 2009.  This position is reflected in the following main points:  


- CERMI does not have an institutional position on the legal regulation on the voluntary termination of pregnancy or abortion.  This question in itself does not form part of the political agenda on matters of disability, which CERMI deal with as a platform for the representation, action and defence of organised disability in Spain.  Any stance on the termination of pregnancy falls to the individual.  


- CERMI is, however, violently opposed to any type of discrimination on the grounds of disability, in any context, explicit or tacit, and works using reflection and proposals towards eradicating from Spanish legislation any unequal treatment against the values, principles and mandates of the 2006 International Convention on the Rights of Persons with Disabilities, adopted by the United Nations and in force in our country as it forms part of the internal legal order.  We are, therefore, as CERMI, not involved in the debate on the termination of pregnancy, which does not concern us as an entity, but we are involved in the debate against discrimination. 


- CERMI shares the opinion in this matter of the international disability movement and especially that of the associated European network of the European Disability Forum (EDF), who declare their firm and unequivocal position on abortion on the grounds of disability.  


- Current Spanish legislation on the matter, approved in 1985, in that it allows eugenic abortion, abortion practised in order to prevent the birth of a child with a disability, and implicitly considers that the life of a person with a disability is less valid than that of another person without a disability, is discriminatory within the strict perspective of human rights and disability, established as a standard which is legally binding in international and national plans by the aforementioned International Convention on the Rights of Persons with Disabilities.


- The life of persons with disabilities has the same dignity and value of any other life and should be protected by the legal order under the same conditions as other lives, and as far as legal protection extends. 


- It is necessary to take advantage of the reform in this legislation announced by the Government to replace eugenic abortion and prevent, with respect to the new legal regulation, any form or type of discrimination on the grounds of disability in this matter. 


- Strict regulation of time limits, with no distinction or differences on the grounds of disability, does not contain elements which are contrary to or incompatible with a perspective on human rights and disability.   


- The decision to terminate a pregnancy for whatever the woman’s, or couple’s reason for it, should be a mature and informed one, and when it is in relation to disability it should have been preceded by real, direct and close knowledge of what disability means to the individual and to the family, and of the resources and support available for these situations.  The new legislation should establish protocols for these cases to enable the women or couple to contact and relate with people with disabilities and people with family members with disabilities.  To that end, these protocols should anticipate the active collaboration of organisations of people with disabilities and their families, who could provide a service which is specially indicated in this situation. 


- Health care personnel and social and other professionals, involved in these processes (prenatal diagnosis, medical advice, receiving the news, guidance about social support, etc.) should offer objective, neutral, and reliable information on the nature of disability and what it means, in order for the women, or the couple, to be in possession of all the necessary evidence to make a free, mature and informed decision.  To achieve this end, healthcare and social professionals should have appropriate training on disability and persons with disabilities. 


- The new concept of disability as a question of human rights as established by the International Convention on the Rights of Persons with Disabilities affects many sectors of legislation and administrative and social practices, obliging a change of vision, attitudes and de facto proceedings, which have traditionally been considered acceptable or tolerable in relation to disability.   


- A process of deep reflection is necessary, therefore, in society and in the disability sector itself to generate proactive work on explaining and adopting the Convention, as this international treaty  requires reviewing many questions which are directly connected with disability, and regulate, interpret and apply them in the light of human rights and disability”.





� In accordance with the Report drawn up by the Instituto Bartolomé de las Casas, of the Carlos III  University in Madrid, the following provisions amongst others do not have specific action protocols for persons with disabilities: Organic Act 4/1981, of 1 June, on states of alarm, emergency and siege (Ley Orgánica 4/1981, de 1 junio, de los estados de alarma, excepción y Sitio); Royal Decree 530/2002, of 14 June on the guaranteed free routing of calls to the emergency services in the case of a telecommunications strike; Act 2/1985, of 21 January, on Civil Protection (Ley 2/1985, de 21 enero, de Protección Civil; Royal Decree 393/2007, of 23 March, passing the Basic Self-protection Rule for centres, establishments and premises devoted to activities which could give rise to emergency situations, Appendix I and II; Training Plan of the Escuela Nacional de Protección Civil (National College of Civil Protection); Royal Decree 1123/2000, of 16 June, regulating the creation and implementation of support units in the event of a disaster; Royal Decree 1546/2004, of 25 June, passing the Ministry of the Interior’s Basic Plan for Nuclear Emergency and Resolution of 7 June 2005 ; The Council of Ministers’ Agreement of 14 June 2006 passing the Master Plans for the Plans for Nuclear Emergency outside Nuclear Power Stations;  the Resolution of 31 January 1995, of the Secretary of State for the Interior, providing for the publication of the Council of Ministers’ Agreement passing the Basic Directive on Planning civil protection against the Risk of Flooding; The Resolution of 5 May 1995, of the Secretary of State for the Interior, providing for the publication of the Cabinet Agreement passing the Basic Directive on Planning civil protection against Seismic Risk.  





� First final provision of Act 1/2009, of 25 March, amending the Act of 8 June 1957 on the Civil Registry, with respect to incapacitations, guardianships and administrators of protected properties (Ley 1/2009, de 25 de marzo, de reforma de la Ley de 8 de junio de 1957, sobre el Registro Civil, en materia de incapacitaciones, cargos tutelares y administradores de patrimonios protegidos), and of Act 41/2003, of 18 November, on the Protection of the Heritage of Persons with Disabilities and amending the Civil Code, the Civil Procedure Act and tax regulations to this end. (Ley 41/2003, de 18 de noviembre, sobre protección patrimonial de las personas con discapacidad y de modificación del Código Civil, de la Ley de Enjuiciamiento Civil de la normativa tributaria con esta finalidad)


� Spain Report 2008: “The lack of accessibility hampers exercise of the right to justice for persons with disabilities, not only because there are barriers in the physical environment, but also because of the general absence of other types of resources and support such as sworn sign language interpreters, magnetic loops, or documentation in accessible formats (Braille printers, simple language, etc.)  (…) The Special Report of 2003 from the Ombudsman for the People of Andalusia serves as an example: Veinte años de intervenciones del Defensor del Pueblo Andaluz en defensa de los derechos de las personas con discapacidad en Andalucía (Twenty years of interventions on the part of the Ombudsman for the People of Andalusia in defence of the rights of persons with disabilities in Andalusia), which highlights this problem.


� The background to the ruling shall be analysed in the point covering Article 23 as it is considered to be discriminatory.


� Source: Confederación Autismo España (Autism-Spain Confederation).


� Penal Code article 156 «… the sterilisation of a person suffering from grave mental deficiency, taking the interest of the incapable person as the guiding principle, is not punishable when it has been authorised by the Judge, either in the same incapacitation proceedings, or in a voluntary jurisdiction record, processed after same, at the request of the legal representative of the incapable person, having heard the report of two specialists, the Public Prosecution Service and prior examination of the incapable person.»





� Informe Derechos Humanos y Discapacidad España 2008 (Report on Human Rights and Disabilities Spain 2008) and Manifiesto del CERMI con motivo del Día Internacional de la Mujer Trabajadora 8 de marzo 2009 (CERMI Manifesto for International Working Women’s Day, 8 March 2009).


�  La Discapacidad en el Medio Rural (Disability in the Rural Environment). Colección CERMI.es . Madrid, 2006.


� Documento de propuestas del sector social de la discapacidad para la mejora de la normativa europea sobre atención a personas con discapacidad usuarias del transporte aéreo (Document of proposals from the social sector of disability for the improvement of European rules on the care of persons with disabilities who are air transport users) , CERMI, Madrid, December 2009.


� Obligation set by Act 56/2007 of 28 December, on Measures to Promote the Information Society (Ley 56/2007 de 28 de diciembre, de Medidas de Impulso de la Sociedad de la Información), for certain companies from 31 December 2008.


� Source Asesoría Jurídica Canal Down 21.


� There are platforms and groups, which are more or less formal, of victims of this type of violation which reflect the existence of numerous cases.  An example is the document called “Libro Rojo de la Educación Española” (the Red Book of Spanish Education) in which denunciations are documented of cases where the right to an inclusive education has been denied.  The aforementioned document may be consulted at: � HYPERLINK "http://issuu.com/librorojo/docs/pactoeducativoparatodos.blogspot.com" ��http://issuu.com/librorojo/docs/pactoeducativoparatodos.blogspot.com�.





� Salud pública y discapacidad. Planteamientos y propuestas del sector social de la discapacidad articulado en torno al CERMI ante la futura Ley estatal de Salud Pública. (Public health and disability. Approaches and proposals from the social sector of disability structured around CERMI in view of the future state Public Health Act). Jiménez Lara, Antonio. Colección CERMI.es, nº 44, Ediciones CINCA, Madrid, 2010. 


� The M/W group corresponds to complaints, usually raised via a special interest group, which indicate discrimination against men and women in general. The other groups correspond either to general complaints which affect only one gender or to complaints and individual queries raised by men or women.


� The data under the heading “NACIONAL”, correspond to queries made by national associations or to people who did not identify their place of residence.


� Although the Salamanca Statement aspires to the inclusion of all boys and girls, irrespective of their individual differences or difficulties, including those with severe disabilities, it did accept that some children might not be able to enrol in regular centres where “there are compelling reasons” (p.3 2nd paragraph), but even in these exceptional cases, the Framework for Action in the final UNESCO report on this Conference states “their education need not be entirely segregated.  Part-time attendance at regular schools should be encouraged”.  (sections 8 and 19)  In addition “educational policies at all levels, from the national to the local, should stipulate that a child with a disability should attend the neighbourhood school that would be attended if the child did not have a disability” (section 18). The exception to this rule was for those cases which needed special schools or institutions.


� UN, Department of Economic and Social Affairs (UN-DESA), the Office of the United Nations High Commissioner for Human Rights (OHCHR) and the Inter-Parliamentary Union (IPU), From Exclusion to Equality: Realizing the rights of persons with disabilities, Handbook for Parliamentarians on the Convention on the Rights of Persons with Disabilities and its Optional Protocol, Geneva, 2007. Available on line:  � HYPERLINK "http://www.unclef.com/disabilities/documents/toolaction/ipuhb.pdf" ��http://www.unclef.com/disabilities/documents/toolaction/ipuhb.pdf� [Consulted: 11 April 2010], pages. 81-85.
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